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A WISELY DEFEATED BILL 


Senate 162 was enacted and submitted to the Governor. It 
amended the statute (Section 56 of G. L. c. 221) as to the appoint- 


ment of auditors in the Superior Court by inserting the following 
words: 


“Provided, however, that a tort action involving a motor vehicle 
pending in the superior court shall not be sent to an auditor over 
the objection of either party to said action, and the objecting 
party shall not be prejudiced thereby.” 

The Governor returned the bill with the following veto message 
(S. 681) 


June 30, 1959. 
To the Honorable Senate and House of Representatives: 

I am returning herewith without my approval Senate number 162 entitled 
“An Act Relative to the Assignment to an Auditor of Motor Vehicle Tort Cases 
Where Objection Thereto is Made.” 

The chief justice of the superior court is presently engaged in reducing the 
large backlog of cases in several large counties. Although the right of trial 
by jury is not affected by this bill, it will remove from the superior court 
justices the right, as in all other type of cases, to refer motor vehicle tort 
cases to auditors where needed to keep trial lists current. 

Senate number 162 would tend to hinder this program of materially reducing 
clogged court dockets and I cannot sign this bill at this time. 


Respectfully submitted, 


FOSTER FURCOLO 
Governor of the Commonwealth 


On July 13th the Senate sustained the veto by a vote of 29 to 6. 


No one, we presume, considers the auditor practice perfect, but 
during long experience at the bar, we have heard every aspect of 
practice or administration in every tribunal (including procedure 
in the Supreme Judicial Court, procedure and trials or hearings 
in the Superior Court, in the Land Court, in the Probate Courts, 
in the District Courts, in the Industrial Accident Board and in 
Zoning and Planning Boards) criticized by lawyers and it is human 
and understandable, that some lawyers, active in a particular field 
of litigation should propose special rules for that field without fully 
realizing the effect in other directions. 


The public interest requires that such proposals should be “thought 
through,” that the judicial system be viewed as a whole with a sense 
of perspective in regard to the judicial problems of administration. 
Throughout the nation courts, including the Federal Courts, are 
faced with congestion. The problems cannot be met by sweeping, 
wholesale one-sided, legislative interference with judicial adminis- 
tration. 


Why should a motor tort case be separated from other cases in 
the administration of justice in such a way as to congest the docket, 
as to all cases? The Judicial Council has pointed out from time to 
time a tendency to turn the Superior Court from a court of general 
jurisdiction into a motor vehicle tort court. That would not be the 
Court recently celebrated on its 100th anniversary. Senate 162 was 
wisely vetoed and defeated in our opinion. F. W. G. 
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RECORD OF THE ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 
JUNE 13, 1959 


In accordance with notice, mailed to members in advance of the 
meeting as provided in the bylaws, the Forty-Eighth Corporate 
Annual Meeting of the Massachusetts Bar Association was duly 
called and held at 2:30 p.m., Saturday, June 13, 1959 at the May- 
flower Hotel, Plymouth, Massachusetts with President Raymond F. 
Barrett presiding and a quorum present. 


The president read the notice of the meeting as follows: 


NOTICE OF 50th ANNUAL MEETING 


(The Association was organized in 1909 and incorporated 
as a non-profit association in 1911.) 


The Annual Meeting of the Massachusetts Bar Association will 
be held at the Mayflower Hotel, Plymouth, Massachusetts, on Satur- 
day, June 13, 1959, at 2:30 p.m. in connection with the Massachusetts 
Lawyers’ Institute and Convention to elect officers for the ensuing 
year; to receive reports; to consider the proposals submitted here- 
with, and transact such other business as may come before the 
meeting, 

In accordance with the bylaws, the report of the Nominating 
Committee appears on the reverse side. 

The Secretary has received the following proposals to be presented 
to the annual] meeting: 


1. PROPOSAL TO INCREASE THE ANNUAL DUES. 


RESOLVED: that the bylaws of the Massachusetts Bar Asso- 
ciation be amended by striking out in Article XVI, Section I 
“$12.00” and inserting in place thereof “$25.00.” 


This proposal was considered by the Board of Delegates at a meet- 
ing on May 6, 1959 and after discussion it was, by a majority of those 
present . 

VOTED: to recommend the adoption of the proposed increase 
in the annual dues in Article XVI, Section 1 for those who 
have been members of the bar for more than five years from 
twelve dollars ($12.00) to twenty-five dollars ($25.00). 


2. PROPOSAL TO INCREASE THE NUMBER OF MEMBERS 
OF THE BOARD OF DELEGATES AND OF THE EXECU- 
TIVE COMMITTEE. 


A majority of the Board of Delegates at the May 6th meeting, 
following discussion 

VOTED: to recommend amendment of Article IX, Sec. 1 of the 
bylaws to enlarge the Executive Committee by adding 
thereto the five most recent former presidents of the Associa- 

tion; and Article XV by increasing the quorum requirements 

of the enlarged committee from four (4) to thirteen (13) 
members; amendment of Article VIII, Sec. 1 by increasing 
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the number of members at large of the Board of Delegates 
from seven (7) to twelve (12); and Article XV by increas- 
ing the quorum requirements of the enlarged Board from 
ten (10) to fifteen (15) members. 


3. PROPOSAL TO INDEX THE MASSACHUSETTS LAW 
QUARTERLY, 
“The officers of the Association are hereby respectfully called 
upon to prepare or have prepared as soon as possible, a suitable 
and inclusive Index of and to the Massachusetts Law Quarterly, 
Volumes I-XLIV inclusive, and are hereby authorized to expend 
all funds necessary or proper for that purpose, including the 
publication of at least 500 copies, to be distributed in accord- 
ance with such rules and regulations as the Officers may de- 
termine.” 


The Board of Delegates considered the above proposal on May 6th 
and because of the expense involved, recommended disapproval of it 
but 

VOTED: to request the Editorial Board to prepare and publish 
as a special issue of the “Quarterly” a Consolidated Table 
of Contents in chronological order of the various issues from 
Vol. I to Vol. XLIV as was done in 1938. 


FRANK W. GRINNELL, Secretary 


REPORTS OF OFFICERS AND COMMITTEES 


Gerald P. Walsh of New Bedford, Treasurer, presented a written 
report of the Association’s finances. Upon motion duly made and 
seconded, it was unanimously 


VOTED: That the Treasurer’s report be accepted and placed 
on file.* 


In the absence of Harold Horvitz of Cambridge, Chairman of the 
Committee on Grievances, the President read the Committee’s Report 
which Mr. Horvitz had prepared.** Upon motion duly made and 
seconded, it was unanimously 

VOTED: That the report of the Committee on Grievances be 
accepted and placed on file. 


In accordance with the report there was a standing vote of ap- 
preciation of the services of Miss Deborah Greenberg as Secretary 
of the Committee on Grievances. 

Thomas M. A. Higgins, Chairman of the Nominating Committee, 
read the following nominations of the Committee, all being contained 
in the notice of the meeting and also printed in the MASSACHUSETTS 
LAW QUARTERLY for April 1959 (at p. 79). 


*See summary, Pp. 
**See p. 8. 
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PRESIDENT 
GERALD P,. WALSH, New Bedford 


VICE PRESIDENTS 
LINCOLN S. CAIN, Pittsfield BERTHA R. KIERNAN, Chelsea 
JAMES H. FITZGERALD, Brockton STANLEY B. MILTON, Worcester 
HAROLD HorRvITZ, Cambridge 


TREASURER 
MILTON J. DONOVAN, Springfield 


SECRETARY 
FRANK W. GRINNELL, Boston 


MEMBERS AT LARGE—BOARD OF DELEGATES 


SUMNER H. BABCOCK, Wellesley FRANK GOLDMAN, Lowell 
MICHAEL CARCHIA, Belmont HENRY R. MAYO, JR., Lynn 
REV. ROBERT F. DRINAN, S.J., ALBERTUS D, MORSE, 

Boston Northampton 


PHILIP R. Sisk, Lynn 


The president having called for any other nominations and no 
other nominations being made, upon motion duly made and seconded, 
it was unanimously 


VOTED: That the report of the Nominating Committee be 
accepted and that the Secretary cast one ballot for those so 
nominated. 


The Secretary thereupon cast the ballot and the nominees were 
declared duly elected. 


AMENDMENT OF THE BYLAWS 


Pursuant to the notice of the meeting, the amendments of the by- 
laws printed in the notice of the meeting were considered. After 
discussion and upon motions severally duly made and seconded, a 
vote was taken separately on each of the following amendments and 
the president declared them adopted in accordance with the bylaws. 


VOTED: That Article XVI, Section 1 of the bylaws of the 
Association be amended by striking out “twelve dollars 
($12.00)” and substituting “twenty-five dollars ($25.00)” 
so that Article XVI, Section 1 shall now read as follows: 


“The annual dues shall be twenty-five dollars 
($25.00) payable to the Treasurer on the first of 
January of each year, except that for persons who 
have been members of the bar for less than three 
(3) calendar years such dues shall be two dollars 
($2.00) and for persons who have been members 
of the bar for less than five (5) calendar years but 
for more than three (3) calendar years such dues 
shall be five dollars ($5.00).” 
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VOTED: That Article IX, Section 1 of the bylaws of the 
Association be amended by inserting after “Secretary” the 
words ‘“‘the five most recent living former Presidents of the 

j Association” so that Article IX, Section 1 shall now read as 

follows: 

“The Executive Committee shall consist of the 

President, the Vice-Presidents, the Treasurer, the 
Secretary, the five most recent living former Presi- 
dents of the Association, and seven (7) members 
elected by the Board of Delegates, five (5) of whom 
shall be members of the Board of Delegates and 
two (2) of whom shall be members of the Associa- 
tion who are not otherwise members of the Board 

' of Delegates.” 

VOTED: That Article VIII of the bylaws of the Association 
be amended by striking out “seven (7)” appearing before 
“members elected at large from the membership of the 
Association” and substituting “twelve (12)” so that Article 
VIII shall now read as follows: 

“There shall be a Board of Delegates which shall 
consist of the President, the Vice Presidents, the 
Treasurer, the Secretary, the Assistant Secretary 
as hereinafter provided in Article XII, the five 
most recent living former Presidents of the Asso- 
ciation, such members of the Executive Committee 
as are not otherwise members of the Board, the 
delegates from the affiliated associations, and 
twelve (12) members elected at large from the 
membership of the Association at the Annual 
meeting of the Association, for terms of one 
year each.” 

VOTED: That Article XV of the bylaws of the Association 
be amended by striking out “ten (10)” in the second sen- 
tence and substituting “fifteen. (15),” by striking out “Four 
(4)” in the third sentence and substituting “Thirteen (13),” 
and by inserting “four members shall constitute a quorum 
before “of any other committee” in the same sentence so 
that Article XV shall now read as follows: 

“At any meeting of the Association a quorum 
shall consist of not less than fifty (50) members. 
At any meeting of the Board of Delegates a 
quorum shall consist of not less than fifteen (15) 
members of the Board. Thirteen members shall 
constitute a quorum of the Executive Committee 
and four (4) members shall constitute a quorum 
of any other committee consisting of six (6) or 
more members. A majority shall constitute a 
quorum of any committee of less than six (6) 
members. It shall require the affirmative vote 
of not less than a majority of any such quorum to 
effect any proposed action, motion, resolution or 
vote.” 
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Following further discussion, and upon motion duly made and 
seconded, it was unanimously 
VOTED: That for the ensuing year the Executive Committee 
of the Association fill the vacancies in the Board of Delegates 
resulting from the foregoing amendment of Article VIII 
of the bylaws of the Association. 


OTHER BUSINESS 

Speaking for himself and for several other members of the Com- 
mittee on Legislation, which had not formally recorded its views, 
Livingston Hall of Concord, chairman, spoke in favor of H.R. 6636, 
a bill before the United States Congress to limit the application of 
the Federal Soldiers’ and Sailors’ Civil Relief of 1940 in mortgage 
foreclosures to recorded liens. Following discussion, and upon mo- 

tion duly made and seconded, it was unanimously 
VOTED: That it is the sense of those persons present that 
H.R. 6636 should be supported and that the Massachusetts 

delegation to Congress be so advised, 


There being no further business to come before the meeting, it 
was, upon motion duly made and seconded, unanimously voted to 
adjourn. The meeting thereupon adjourned at 4:20 p.m. 

A true record. 


Attest: FRANK W. GRINNELL, Secretary 


i 





REPORT OF THE COMMITTEE ON GRIEVANCES 


Except for the number of cases handled, and to a minor degree the 
nature of the complaints, the grievance year just ended has presented 
no different or more difficult situations than those with which we 
have been concerned in previous years. 

Statistically, we have processed 52 cases of which 4 were carried 
over from the previous grievance year, 31 originated with our Secre- 
tary, and the remainder came directly to the attention of the Chair- 
man of the Committee, either from our President or from such official 
sources as the office of the Attorney General. The breakdown of these 
52 cases is roughly as follows: 

ee ee eT ee 7 
b) General complaints—as to matters other than money 
—with the way the lawyer was handling the case or 


PROCES FORTE OTOP T TOE OTE 20 
c) General complaints involving money matters, mostly 
ree 12 


d) Situations where lawyers have failed to honor bills 
professionally incurred, including the payment of 


eS Se eS IID 6.6 ands. atc unt on. 56500001506 6 
e) Requests for counsel or other legal assistance ...... 2 
f) Cases involving criminal justice .................. 4 
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Of these, 42 cases were disposed of during the year, and 10 have 
been carried over to the current grievance year. Of the cases dis- 
posed of, 5 were referred on jurisdictional grounds to the Boston Bar 
Association. Although no direct reference was made, we had the 
assistance of the Voluntary Defenders Committee in one case. Not 
included in these statistics is the successful completion of the dis- 
barment proceeding reported a year ago as having been instituted. 

The statistics tells us very little about the cases themselves. For 
the most part, the complainants, largely working people, were tem- 
perate in their complaints. If they were confused, as they frequently 
were, the blame might be laid with equal force at the feet of the 
lawyer concerned. There were very few cranks. 

As always, the Committee has received the unfailing cooperation 
of the lawyers against whom the complaints were made; and on 
several occasions the answers which led to the dismissal of the com- 
plaint, or the satisfaction of the complainant, involved many extra 
hours of work on the part of the lawyer. Excepting one possible 
borderline case, we had no situation in which positive disciplinary 
action was seriously indicated. 

It is an interesting development, new to the experience of this 
Committee, that complaints have been filed against lawyers who have 
failed to meet their professional obligations. In 2 instances, involv- 
ing complaints by out of state lawyers, our Massachusetts lawyers 
had asked for services to be rendered for which they have not pro- 
duced payment. In 3 post-tort cases, lawyers have distributed 
settlement monies without taking care of the doctors’ bills. In only 
one such case was payment ultimately made. The Committee views 
this situation with some alarm. It hopes that the new STATEMENT 
OF PRINCIPLES GOVERNING CERTAIN PHYSICIAN-LAW- 
YER RELATIONSHIPS will persuade some of these lawyers that 
they have a strong moral obligation to take care of the doctors, 
regardless of what the legal situation may be. 

One particularly gratifying aspect of this Committee’s work is 
the regularity with which the National Conference of Bar Examiners 
directs to it inquiries concerning lawyers applying for admission on 
to the Bar elsewhere than in Massachusetts. 10 such inquiries from 
the National Conference were answered during the year just ended. 

The one case of which the Committee is particularly proud is that 
in which it succeeded in straightening out a most complicated finan- 
cial situation which had arisen between a scholarly old gentleman 
in the eighties, whose letters were most erudite and were written 
with Victorian elegance, and the lawyer who had been handling this 
man’s affairs for a number of years. This is a case which, except 
for the manner in which it was disposed of, could have led to serious 
disciplinary action. 

It is a matter of some (though not serious) concern that of these 
52 claims which were processed during the year there were 3 in- 
stances in each of which 2 claims were directed against one lawyer. 

We could not fully function without the cooperation and the will- 
ingness, when called upon to serve, of our several Committee mem- 
bers scattered throughout the Commonwealth. We are especially 
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indebted to men like Richard E. Blake, of Salem, Kleber A. Campbell, 
Jr., of Worcester, Joseph P. Donahue, of Lowell, George Karelitz, of 
Haverhill, Harry D. Linscott, of Lynn, and Benjamin D. Novak, of 
Springfield, for valiant services rendered. Most of them are “re- 
peaters” who have performed effectively for us in earlier years. We 
owe a special debt of gratitude to Walter H. McLaughlin, of Boston, 
who not only handled the disbarment case but, at a tremendous cost 
of time, straightened out the Victorian gentleman situation to which 
reference has previously been made. 

None of this work could possibly have been accomplished without 
the devoted and efficient help of so wonderful a Committee Secretary 
as we have in the person of Deborah Greenberg of whom it may be 
said—and here I quote from our last year’s report—that she “not 
only gives to this difficult job unstintingly of her time but applies 
to its function a very special kind of patience and understanding 
that endears her even to the most unreasonable of our clients.” We 
speak for the entire Association when we express our very deep 
appreciation for her dedication and devotion. 


HAROLD HORVITZ, Chairman. 





THE BILL APPROVED BY THOSE PRESENT AT THE 
ANNUAL MEETING AS STATED 
IN THE RECORD 
86TH CONGRESS, 1ST SESSION, H.R. 6636 





IN THE HOUSE OF REPRESENTATIVES 
April 27, 1959 
Mr. Bates introduced the following bill; which was referred to 
the Committee on Veterans’ Affairs 





A BILL 


amend section 302 of the Soldiers and Sailors Civil Relief 
Act of 1940 with respect to the method of foreclosure of 
mortgages, and for other purposes. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That effective with respect to any sale, foreclosure, or seizure 
of real or personal property which takes place after the date 
of enactment of this Act, section 302 of the Soldiers and 
Sailors Civil Relief Act of 1940 (50 App. U.S.C. 532) 
is amended by inserting immediately after “personal prop- 
erty owned” the following: “as of record.” 

SEc. 2. (a) Subdivision (3) of section 302 of the Sol- 
diers and Sailors Civil Relief Act of 1940 is amended by 
striking out “‘No sale” and inserting in lieu thereof the fol- 
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lowing: “Except as provided in subdivisions (5) and (6) 
of this section, no sale.” 

(b) Such section 302 is further amended by adding at 
the end thereof the following new subdivisions: 

““(5) In any State where the foreclosure of a mortgage 
may be accomplished without judicial proceedings no fore- 
closure, lawfully made under the laws thereof, of a mortgage, 
trust deed, or other security in the nature of a mortgage 
upon real or personal property shall be set aside or declared 
invalid under this Act if the foreclosing mortgagee or other 
holder or some person in his behalf shall file in the office 
provided by State law for recording interests in real or 
personal property, as the case may be, an affidavit stating 
the name and address of the owner of such property as it 
appears of record at the time of the foreclosure, that the 
holder has made diligent search and inquiry, and that such 
search and inquiry have revealed that the owner of record is 
not in the military service within the meaning of this Act. 
Such an affidavit, when duly recorded, shall be prima facie 
evidence of the facts stated therein, and it, or a certified 
copy thereof, shall be admissible in evidence in any court 
in any proceeding relating to the title of the property 
involved. 

“(6) Any person entitled to claim any right, title to, 
or interest in any real property because of any failure to 
comply with the provisions of this section in the foreclosure 
of a mortgage, trust deed, or other security in the nature of 
a mortgage upon real property, or the sale of real property 
upon judgment, shall be barred forever from asserting such 
claim unless the claim is successfully asserted in a court of 
competent jurisdiction in an action or proceeding begun 
before whichever last occurs— 

“(A) the expiration of the three-year period which 
begins on the date of enactment of this subdivision; or 

“(B) the expiration of the three-year period which 
begins on the date of the foreclosure or sale.” 

Sec. 3. Section 205 of the Soldiers and Sailors Civil 
Relief Act of 1940 (50 App. U.S.C. 525) is amended by 
striking out “The period” and inserting in lieu thereof the 
following: “Except as provided in subdivision (6) of section 
302 of this Act, the period.” 
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THE 18TH MASSACHUSETTS LAWYERS’ INSTITUTE 
AT PLYMOUTH, JUNE 12-14, 1959 
By 
GERALD P. WALSH 


As in the past, the Institute was an interesting and sociable “get 
together” of members of the bar from different parts of the Com- 
monwealth. 


The afternoon session, following the luncheon on Friday, June 12, 
was devoted to an illuminating discussion of “Municipal Law for 
the General Practitioner” by Daniel G. Rollins, Town Counsel of 
Brookline, Allan M. Hale, Town Counsel of Middleboro and Lakeville, 
and Harry J. Meleski, City Solicitor of Worcester. 

The dinner dance in the evening was a lively and largely attended 
beginning of the sociable side of the meeting, and our thanks go to 
the Ladies’ Committee for their excellent work on this, and on the 
entire ladies’ program. 

Saturday morning there were two panel discussions of practical 
importance to the profession. 

First, with James B. Muldoon, Author of a series of articles 
in the MASSACHUSETTS LAW QUARTERLY, present as Chairman, the 
and future problems of law and fact involved in the spreading use 
of atomic energy and the dangers of radiation which may appear 
suddenly on the desk of any lawyer or judge, were pictured to the 
audience. Mr. Muldoon had prepared a large map which indicated 
land, river and sea sites of actual and possible accidents, and de- 
scribed their nature (which are discussed more fully in his latest 
article in the “QUARTERLY” for April, 1959). He was followed by 
three active and informed experts engaged in the study of the nature 
and extent of the effects of radiation and the precautions on the 
state, national and medical level against the dangers and damages 
of radiation and their insurance problems—Dr. Samuel P. Hicks, 
Cancer Research Institute, New England Deaconess Hospital, Ashley 
St. Clair, Counsel, Liberty Mutual Insurance Co., and Worthen H. 
Taylor, Chief Sanitary Engineer, Massachusetts Department of 
Public Health. 

Then followed another very practical discussion of “Appellate 
Procedure in the State Courts’”—Mr. Justice Spalding of the Su- 
preme Judicial Court presided and spoke from his long experience 
in listening. James W. Kelleher spoke on the preparation of a brief 
and the importance of selection of questions to be argued. Richard 
Wait, a former president of the Massachusetts Bar Association, 
spoke on the preparation and delivery of oral argument, the im- 
portance of knowing one’s case thoroughly and interesting, and not 
boring, the Court by reading instead of talking, by unnecessary 
repetition and other stupid practices likely to obscure the important 
points: and Albert R. Getchell with his long experience in printing 
briefs and records and advising the bar about them, told us much 
of what many of us ought to, but apparently do not, know about the 
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mechanical details of preparation. He could have told us more if 
time permitted. 

We think the three panel discussions on Friday and Saturday 
were among the best that have taken place at the Institutes and that 
those who attended learned something of special value in a lawyer’s 
practice. 

At the luncheon on Saturday, David Brickman, the well-known 
figure in the television program of “Starring the Editors,’’ spoke 
vividly of his views of the frequent antagonisms between the press 
and the bar. He closed his address as follows: 

“If we differ in approach to issues and incidents, we are joined— 
you lawyers and we newspaper people—in what amounts to an hon- 
orable compact in defense of the system of government under which 
we live and the public’s right to know. We ought to recognize our 
different approaches, but we ought also to recognize our basic align- 
ment in the common interest. Perhaps our two callings can move 
forward together more effectively if we realize this. 

“If we are to establish a sensible relationship, one way we can be 
of mutual service is by extending to the Massachusetts Bar what we 
of the press have been doing in this state for a few years. 

“That is a seminar between the bar and the press to update techni- 
cal aspects of reporting, the entire scope of court activity and ex- 
amination of those issues which seem to prove a persistent source 
of irritation to both parties in the reporting of the news. I am sure 
that the Massachusetts Newspaper Information Service and the 
Massachusetts Bar Association could work out a two-day annual 
meeting to study specific matters; and that while the bar has certain 
attitudes they would like to get across to the press, the press, too, 
has certain attitudes and problems it would like to get across to 
both bench and bar. Engaged as we both are in public service, we 
should arrive at the point where we can leave our guns outside and 
sit down to evolve a working program that proves mutually profit- 
able. Why not? I make this challenge and leave it for effective 
evolvement among the interested parties.” 

The Annual Meeting of the Massachusetts Bar Association took 
place in the afternoon. The record of the meeting appears elsewhere 
in this issue of the “QUARTERLY.” 

The Institute closed on Saturday evening with the annual dinner 
at which President Barrett presided. The principal speaker, Hon. 
Irving Ben Cooper, Chief Justice of the Court of Special Sessions, 
City of New York, spoke forcibly of the problems of the disposition 
of cases involving criminal charges, especially those involving 
younger persons and the need of careful investigation of background 
and individual history of the defendant. 

As already suggested, special appreciation is due to the Ladies’ 
Committee for carrying out, with marked success, their entire pro- 
gram which was outlined in the notice of the meeting. 


GERALD P. WALSH, Chairman 
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EMINENT DOMAIN 


Quick Reference Notes and Citations on Land Takings 
by 
HON. FRANK J. MURRAY 


Introduction 


As reported in the Massachusetts Law Quarterly for July, 1957, 
(p. 10) the discussion of this subject by three men of experience at 
the Massachusetts Lawyers’ Institute in June of that year “showed 
that the net result of the discussion appeared to be that, while 
the amounts involved in Massachusetts land taking by local State 
and Federal government for many varied purposes exceeded two 
billion dollars, most lawyers did not know their way in land damage 
cases.” 


“In four years representing the Government in about 4,000 cases, 
most of which were settled without trial, Mr. Rosenblatt then Ass’t. 
Attorney General said the number of lawyers for the landowners who 
had really mastered their cases and the way to begin them and to 
prepare them was surprisingly small. All three men suggested that 
the law schools pay attention to at least elementary instruction in 
this field about validity of taking, time for filing petitions, sensible 
instead of absurd appraisals, factors in appraisals, evidence admis- 
sible and appraisers (even experienced men) who can not only 
appraise but state clearly the basis and the reasons for their valua- 
tions as witnesses under direct and cross-examination on the stand.” 

In view of these facts we think the bar and the bench throughout 
the Commonwealth will find themselves indebted to Mr. Justice 
Murray for his collection of citations and references prepared for 
one of the sessions of the New England Law Institute, which we 
print (by permission). We believe that they will help the bar and 
help the Court and help the bar to help the Court. 


F. W. G. 


JUDGE MURRAY’S CITATIONS FOR QUICK REFERENCE 


I. Sovereign Has Right to Take Private Property for Public Use 

A. Power of eminent domain is inherent in sovereignty. 
West River Bridge Co. v. Dix, 6 How. 507 (U. S. 1847) 
Turner v. Gardner, 216 Mass. 65 (1913) 
Kennebec Water Dist. v. Waterville, 96 Me. 234 (1902) 
Orr v. Quimby, 54 N. H. 590 (1874) 

B. Power exists independent of Constitution. 
Mississippi, etc., Boom Co. v. Patterson, 98 U. S. 403 

(1878) 

Kennebec Water Dist. v. Waterville, supra 


II. Power to Take is Subject to Right of Owner to Just Compen- 
sation 








III. 


IV. 
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A. A constitutional guaranty of practically all state govern- 

ments. 

Mass. Const., Art. X 

Maine Const., Art. I, § 21 

Vermont Const., Chap. I, Art. 2 

Conn. Const., Art. I, § 11 

R. I. Const., Art. I, § 16 

N. H. Const. (no express provisions for compensation) 
1. And of the United States. 

U. S. Const., Amendments, Art. V 

B. Absent a constitutional guaranty, the right to compensa- 

tion is founded upon principles of natural justice. 
Bristol v. New-Chester, 3 N. H. 524 (1826) 
Pet. of Mt. Washington Road Co., 35 N. H. 134 (1857) 
Opinion of the Justices, 66 N. H. 629 (1891) 

C. Where there is no formal taking, but injury is tantamount 
to destruction or appropriation by public authority, com- 
pensation is required. 

Richards v. Washington Terminal Co., 233 U. S. 546 
(1913) 

Portsmouth, etc., Co. v. U. S., 260 U. S. 327 (1922) 

See Sullivan v. Commonwealth, 335 Mass. 619 (1957) 

Also Edwards v. Bruorton, 184 Mass. 529, 532 (1904) 

The exercise of the police power of that state is distin- 
guishable. Com. v. Alger, 7 Cush. 53 (1851) 

Cf. Crocker v. Champlin, 202 Mass. 437 (1909) 


Where Property is Merely Injured but is not Taken 
A. Right to compensation therefor in Massachusetts depends 
upon statutory authority. 
Sullivan v. Commonwealth, supra Parrotta v. Com. 1959 
A.S.— 
B. The provisions of Mass. G. L. c. 79, §§ 9, 10, 12 are pro- 
cedural only. 
Sullivan v. Commonwealth, supra 
Webster Thomas Co. v. Commonwealth, 336 Mass. 130 
(1957) 


Measure of Damages for Taking of or Injury to Private Prop- 
erty 
A. Generally speaking, ‘market value” is criterion. 
Olson v. United States, 292 U. S. 246 (1933) 
Sargent v. Merrimac, 196 Mass. 171 (1907) 
Gilmore v. Central Maine Power Co., 127 Me. 522 
(1929) 
Low v. Railroad, 63 N. H. 557 (1885) 
Hooker v. Montpelier, etc., R. R. Co., 62 Vt. 47 (1889) 
Howard v. Providence, 6 R. I. 514 (1860) 
New Haven County v. Trinity Church, 82 Conn. 378 
(1909) 
B. Where there is absence of “market value” or “market,” 
other tests must be resorted to. 
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Beale v. Boston, 166 Mass. 53 (1896) (fee of street 
taken) 

Beals v. Brookline, 245 Mass. 20 (1923) (private way 
taken) 

Newton, etc., Council v. Mass. Turnpike, 335 Mass. 189 
(1956) (taking of part of girls’ camp in secluded 
wooded area) 

See Tigar v. Mystic, etc., Auth., 329 Mass. 514 (1952) 


C. Statutory provisions in Massachusetts fixing measure of 
damages. 


Taking of entire parcel. 


2. Taking of part only of a parcel. 
3. When no part of parcel taken, but parcel is injured. 


Mass. Gen. Laws, c. 79, § 12 


. Meaning of “Market Value” in Reference to Takings 
A. The highest price willing buyer would pay to willing seller. 


Maher v. Commonwealth, 291 Mass. 343 (1935) 
Epstein v. B.H.A., 317 Mass. 297 (1944) 

See Tigar v. Mystic, etc., Auth., 329 Mass. 514 (1952) 
Not value to owner or taker. 


Moulton v. Newburyport, etc., Co., 137 Mass. 163 


(1884) 
See Kinney v. Commonwealth, 332 Mass. 568 (1955) 
Not value of property under different conditions or 
circumstances. 
Maynard v. Northampton, 157 Mass. 218 (1892) 
Greenspan v. Norfolk County, 264 Mass. 9 (1928) 
Meisel Press Mfg. Co. v. Boston, 272 Mass. 372 (1930) 
Not value enhanced by certainty of taking. 


; Smith v. Commonwealth, 210 Mass. 259 (1911) 


Not value enhanced by purpose for which land taken. 


" Benton v. Brookline, 151 Mass. 250 (1890) 


Sargent v. Merrimac, 196 Mass. 171 (1907) 
Nor enhanced because of owner’s intended use. 


Pinkham v. Chelmsford, 109 Mass. 225 (1872) 


Not value established by temporary prices artificially 
produced. 
Suburban Land Co. v. Arlington, 219 Mass. 539 (1914) 


B. Value of property for special use is not test. 


Moulton v. Newburyport, etc., Co., supra 
Cochrane v. Commonwealth, 175 Mass. 299 (1900) 
Conness v. Commonwealth, 184 Mass. 541 (1904) 
Unless test of “market value” cannot possibly prove 
real value of property for use. 
Beale v. Boston, 166 Mass. 53 (1896) 
Beals v. Brookline, 245 Mass. 20 (1923) 
See Davenport v. Franklin County, 277 Mass. 89 (1931) 
Burden is on owner to show such impossibility. 
Davenport v. Franklin County, supra 


All uses to which property is reasonably adapted may be 
considered in ascertaining market value. 








VI. 
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Mississippi, etc., Boom Co. v. Paterson, 98 U. 8. 403 


(1878) 

Holyhood Cem. Assoc. v. Brookline, 215 Mass. 255 
(1913) 

Newton, etc., Council v. Mass. Turnpike, 335 Mass. 189 
(1956) 


1. Including reasonable chance or probability of the use 
of land for a gasoline filling station, to the extent that 
the possibility of obtaining the necessary license 
thereafter is reflected in the market value at the time 
of the taking. 

Wenton v. Commonwealth, 335 Mass. 78 (1956) 

2. Similarly, as to reasonable chance or probability of 
change of zoning restrictions thereafter. 

Beverly Hills v. Anger, 110 Cal. App. 626, 294 P. 476 
(1930) 

Long Beach, etc., District v. Stewart, 30 Cal. 2d 763, 
185 P.2d 585 (1947) 

See State v. Gorga, 133 A.2d 349 (N. J. 1957) 

D. Mere speculative uses of the land cannot be considered. 
Burt v. Wigglesworth, 117 Mass. 302 (1875) 
Greenspan vy. Norfolk County, 264 Mass. 9 (1928) 

Old Silver Beach Corp. v. Falmouth, 266 Mass. 224 
(1929) 
[“. .. witnesses and jurors should not be permitted to 
enter the realm of speculation and swell damages 
beyond a present cash value under fair conditions of 
sale by fantastic visions as to future exigencies of 
growing communities.” Smith v. Commonwealth, 210 
Mass. 259, 261 (1911) ] 

E. Value is fixed as of the time of the taking or injury. 
Meisel Press Mfg. Co., 272 Mass. 372 (1930) 

Mass. Gen. Laws, c. 79, § 12 

F. Loss of business is not, in absence of statutory authority, 

element of damage in taking. 

Whiting v. Commonwealth, 196 Mass. 468 (1907) 
Connor v. Met., etc., Commission, 314 Mass. 33 (1943) 
Cf. Pegler v. Hyde Park, 176 Mass. 101 (1900) 

G. Expenses of removal of personal property from property 

taken are not recoverable. 

Edmands v. Boston, 108 Mass. 535 (1871) 
N.Y.,N.H., & H.R. R. v. Blacker, 178 Mass. 386 (1901) 


Damages Recoverable Where a Part Only of Parcel is Taken 
A. “... and in case only part of a parcel of land is taken 
there shall be included damages for all injury to the part 
not taken caused by the taking or by the public improve- 
ment for which the taking is made...” 
Mass. Gen. Laws, c. 79, § 12 
1. Recovery is limited to those damages to the remainder 
over and above damage that would have accrued if 
public work had just bordered property without en- 
croaching upon it. 
Walker v. Old Colony, etc., Ry. Co., 103 Mass. 10 (1869) 
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Lincoln v. Commonwealth, 164 Mass. 368 (1895) 

Wright v. Commonwealth, 286 Mass. 371 (1934) 

See, however, U. S. Gypsum Co. v. Mystic, etc., Auth., 
329 Mass. 130 (1952) and Nichols v. Com. 331 Mass. 
581 (1954) for application of rule. 

Also see Prelim. Rep. Commis. to Consol., etc., General 
Laws, Vol. 1, 1918, for discussion of Mass. Gen. Laws, 
c. Fa, §-32. 

2. Parcels divided by public way may under certain cir- 
cumstances be treated as unit where part is taken. 
Trustees of B. U. v. Commonwealth, 286 Mass. 57 

(1934) 

Essex Storage, etc., Co., v. Victory Lumber Co., 93 Vt. 
437 (1919) 

3. As to importance of evidence of expenditure in deal- 
ing with remaining land. 

See Valentino v. Commonwealth, 329 Mass. 367 (1952) 

See Kennedy v. Commonwealth, 336 Mass. 181 (1957) 


Damages Recoverable Where No Part of Land is Taken Under 
Formal Taking 


A. 


“In determining the damages to a parcel of land injured 
when no part of it has been taken, regard shall be had 
only to such injury as is special and peculiar to such 
parcel, and there shall be deducted the benefit accruing 
to such parcel, unless it was stated in the order... 
that benefits were to be assessed.” 

Mass. Gen. Laws, c. 79, § 12. 


“The right to recover damages for injury to land not taken 
is not given expressly or by necessary implication in 
e. 73.” 

Sullivan v. Commonwealth, 335 Mass. 619, 623 (1957) 
1. Right to recover damages given by G.L. (Ter. Ed.) 
c. 81, ss. 7, 7c for certain highway improvements. 
Nicholas v. Commonwealth, 331 Mass. 581 (1954) 

Webster Thomas Co. v. Commonwealth, 336 Mass. 130 
(1957) 
Parrotta v. Commonwealth, 1959 A.S.— 
Diminution in value of real estate caused by shutting 
off access to same temporarily from system of public 
ways, is special and peculiar injury and compensable. 
Bailey v. Boston & Prov. RR., 182 Mass. 537 (1903) 
Wine v. Commonwealth, 301 Mass. 451 (1938) 
For example of direct and special benefits and method of 
setting off same, see 
Hall v. Commonwealth, 235 Mass. 1 (1920) 


Evidence of Value or Damage 


A. 


Matters observed by jury on view of premises. 
Mass. Gen. Laws, c. 79, § 22 
1. Public work cannot be halted until view taken. 
Byfield v. Newton, 247 Mass. 46, 60 (1923) (“A view 
of the property taken, in the condition in which it 
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may be at the time of the jury trial, is all that is 
required” by the statute.) 

2. Award of damages must be based both on the facts 
derived from the view and testimony offered in court. 
View alone is insufficient. 

Town of Hingham v. U. S., 161 Fed. 295 (1908) 


B. Assessed valuations of parcel taken are admissible under 


C. 


statute. 
Mass. Gen. Laws, c. 79, § 35 
1. But not assessed valuations of other parcels. 
Johnson v. Lowell, 240 Mass. 546 (1922) 
Wenton v. Commonwealth, 335 Mass. 78 (1956) 


Actual sales of property similar to land taken, within 
reasonable distance and within reasonable time before or 
after taking, are admissible, if freely and voluntarily 
made. 
Lyman v. Boston, 164 Mass. 99 (1895) 
Fourth National Bank v. Commonwealth, 212 Mass. 66 
(1912) 
1. Admissibility largely in discretion of trial judge, 
whose decision is reviewable. 
Chandler v. Jamaica, etc., Aqueduct, 122 Mass. 305 
(1877) 
2. Sales before the taking. 
Pierce v. Boston, 164 Mass. 92 (1895) 
(2 years before, admitted) 
Bowditch v. Boston, 164 Mass. 107 (1895) 
(2% years before, admitted) 
Johnson v. Lowell, 240 Mass. 546 (1922) (Sales 5, 
6 and 8 years before, admitted) 
Green v. Fall River, 113 Mass. 262 (1873) 
(within 20 months, excluded) 
3. Sales after the taking. 
Chandler v. Jamaica Pond Aqueduct, 122 Mass. 305 
(1877) (3 years after, excluded) 
Bartlett v. Medford, 252 Mass. 311 (1925) 
(3 months after, admitted) 
4. Burden of proof is on party offering sale to show 
price was fixed by fair bargaining. 
Wright v. Commonwealth, 286 Mass. 371 (1934) 
a. But there is presumption price was fixed not under 
compulsion. 
Epstein v. B.H.A., 317 Mass. 297 (1944) 
Amory v. Commonwealth, 321 Mass. 240 (1947) 
5. Price paid at an earlier time for the land taken is ad- 
missible. 
Suburban Land Co. v. Arlington, 219 Mass. 539 (1914) 


Income received from rents or from use and occupation of 
the land is admissible. 
Levenson v. Boston El., 191 Mass. 75 (1906) 
Amory v. Commonwealth, 321 Mass. 240 (1947) 
1. Estimate of rental income of land taken is admissible. 
Lincoln v. Commonwealth, 164 Mass. 368 (1895) 
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2. But not rental income of other parcels. 
Wenton v. Commonwealth, 335 Mass. 78 (1956) 


. Facts which generally are irrelevant or incompetent to 


show value. 


1. Offers to purchase similar parcels. 
Fowler v. County Commissioners, 6 Allen 92 (Mass. 
1863) 
Roberts v. Boston, 147 Mass. 346 (1889) 
2. Option to purchase similar parcels. 
Macnaughtan v. Commonwealth, 220 Mass. 550 (1915) 
3. Amount of mortgage placed on premises, or remaining 
due. 
Lembo v. Framingham, 330 Mass. 461 (1953) 
Onorato v. Mass. Turnpike, 336 Mass. 54 (1957) 
a. Diminution of mortgage value, probably. 
Peirson v. Boston El., 191 Mass. 223 (1906) 
See Onorato v. Mass. Turnpike, supra 


. Opinion evidence of value. 


1. Owner may give opinion if sufficiently qualified. 
Menici v. Orton, etc., Co., 285 Mass. 499 (1934) 
[“It is this familiarity, knowledge and experience, 
not the holding of the title, which qualify him to 
testify as to its value” (p. 503).] 
Rubin v. Arlington, 327 Mass. 382 (1951) 
a. Qualification is for the trial judge who has a wide 
discretion. 
Old Silver Beach v. Falmouth, 266 Mass. 224 
(1929) 
b. Decision of trial judge is conclusive unless erro- 
neous as matter of law. 
Ryder v. Lexington, 303 Mass. 281 (1939) 
Lembo v. Framingham, supra 
c. Owner’s statement of value competent as admis- 
sion against him. 
Manning v. Lowell, 173 Mass. 100 (1899) 
Brackett v. Commonwealth, 223 Mass. 119 (1916) 
But see James Millar Co. v. Commonwealth, 251 
Mass. 457 (1925) 


2. Expert witness may give opinion of value if suffi- 
ciently qualified. See Lime Corp. v. Mass. Turnpike 
Auth. 1958 A.S. 709, 712, 713. 

a. Trial judge has wide discretion in admitting or ex- 
cluding such testimony. 

Chandler v. Jamaica Plain, etc., 122 Mass. 305 (1877) 

Lowell v. County Commis., 146 Mass. 403 (1888) 

Cochrane v. Commonwealth, 175 Mass. 299 (1900) 

Conness v. Commonwealth, 184 Mass. 541 (1904) 

Vineyard Haven Co. v. Oak Bluffs, 265 Mass. 320 
(1928) 

Wigmore on Evidence, 3rd Ed., Vol. II, § 561 

b. Decision of trial court reviewable and will be set 
aside for error of law. 
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(1) Error to admit opinion of expert. 
Benton v. Brookline, 151 Mass. 250 (1890) 
Manning v. Lowell, 173 Mass. 100 (1899) 
Maher v. Com., 291 Mass. 343 (1935) 
(2) Error to exclude opinion of expert. 
Old Silver Beach v. Falmouth, 266 Mass. 
224 (1929) 
Muzi v. Commonwealth, 335 Mass. 101 
(1956) 
Newton Girl Scouts, etc. v. Mass. Turnpike, 
335 Mass. 189 (1956) 
Ford v. Worcester, 335 Mass. 723 (1957) 


c. An expert may testify to value although his knowl- 
edge of details is derived from inadmissible 
sources. 

National Bank, etc. v. New Bedford, 175 Mass. 257 
(1900) 


d. An expert may state his reasons, but the manner 
of his testimony depends upon the source of his 
knowledge. 


(1) He may testify to matters observed by him- 
self or within his own knowledge, as reasons. 

(2) He may state matters of common knowledge 
or admitted facts, in his reasons. 

(3) He may refer to matters assumed as facts in 
a hypothetical question, in explaining his 
opinion. 

(4) He may not state incompetent facts as rea- 
sons for his opinion. E.g., hearsay evidence. 

Dickenson v. Fitchburg, 13 Gray 546 (Mass. 
1859) 

Hunt v. Boston, 152 Mass. 168 (1890) 

National Bank, etc. v. New Bedford, supra 

Commonwealth v. Russ, 232 Mass. 58 (1919) 

Johnson v. Lowell, 240 Mass. 546 (1922) 

Davenport v. Haskell, 293 Mass. 454 (1936) 

Newton Girl Scouts, etc. v. Mass. Turnpike, 
335 Mass. 189 (1956) 

See James Millar Co. v. Commonwealth, 
251 Mass. 457 (1925) 


e. Motion to strike out evidence of value proper prac- 
tice where basis of such evidence is shown incom- 
petent on cross examination. 

Greenspan v. Norfolk County, 264 Mass. 9 (1928) 


N.B. The foregoing notes and citations have been helpful to me as 
a quick reference to sources of the rather detailed and involved 
law of damages in eminent domain cases. In no sense should 
they be thought to be exhaustive of the matters mentioned. 
Obviously, many subjects have not been included, e.g., lease- 
holds and mortgages, to mention but two. 

F. J. M. 
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TWO MORE NEW TITLE CLEARING STATUTES 


In the 34th report of the Judicial Council, pp. 26 to 28, reprinted 
in the “Quarterly” for Dec., ’58, Jan., 1959, the Council called atten- 
tion to the history of the recording system as follows: 

“In the volume of ‘Ancient Charters and Laws,’ published in 
1814 and containing the early laws of the Colony and Province, 
compiled from the originals by three of the best informed lawyers 
in our history—Nathan Dane, William Prescott and Joseph Story— 
it appears that our recording system began by an act of October 
1640: 

‘For the avoiding of all fraudulent conveyances, and that every 
man may know what estate or interest other men may have in 
any houses, lands, or other hereditaments they are to deal in.’ 
(See p. 86.) 

“This act became Section 4 of Chapter XXVIII of a compilation 
enacted as law in 1658 (see p. VI), a 5th Section [1641-42] making 
‘the clerk of every shire court’ the recording officer. After the 
Province Charter of 1692, the General Court in 1697 revised the 
earlier acts into a Chapter XLVIII, with the revised statement of 
‘intent’: 

‘For the prevention of clandestine and uncertain sales of houses 
and lands, and to the intent it may be better known what right 
title or interest persons have in or to such estates as they shall 
offer for sale.’ 

“Those introductory statements of legislative intent in 1640 and 
more fully in 1697, state the practical purpose of the recording acts 
today not only in Massachusetts, but throughout the nation. Their 
full meaning, however, which, in our complicated world of today, is 
more important than ever before, has been obscured and more 
or less forgotten and weakened during the succeeding centuries, 
with resulting uncertainty, hardship, law suits, and many obstacles 
to modern transactions of landowners by sale, mortgage or other- 
wise.” 

After quoting Mr. Richard B. Johnson’s remark that in dealing 
with titles that “It is almost more important to know what con- 
veyancers think the law is than to know what it actually is,’ the 
Council continued: 


“Some of our problems are common in other states, and how to deal 
with defects in recorded titles is a matter of current nationwide 
intensive study, as the problem gets worse with each year’s accumu- 
lation of defects. Under these circumstances, the Massachusetts 
Legislature, in the last few years, has taken leading steps to clarify 
the law and protect the landowners from the alternatives of ex- 
pensive proceedings in the Land Court or losing the value of their 
land and the opportunities of sale or of securing a needed mortgage. 

“Beginning with Chapter 641 of 1954, modifying and clarifying 
the ‘rule against perpetuities’ (since adopted in Maine and 
Connecticut), the legislature has adopted a series of leading cura- 
tive acts—Chapter 258 of 1956 as to ancient possibilities of reverter 
and rights of entry, Chapter 305 of 1956 as to ancient leases, 




















TWO NEW TITLE CLEARING STATUTES 23 


Chapter 348 of 1956 as to ‘formal’ defects, Chapter 370 of 1957 
as to ancient obsolete mortgages, and Chapter 502 of 1957 as to 
limitation of inheritance tax liens. But, in spite of these advances, 
we are still short of accomplishing the substantial purposes of our 
recording system, as stated in 1640 and 1697 in the passages quoted, 
because of defects which we can avoid for the future by carefully 
drafted and informed legislative action. We have told the story 
of the recording system at some length, because it points the way 
to further improvement.” 

The Council then recommended, after extended and detailed 
explanations of its reasons (see pp. 26-36), the acts which were 
adopted as Chapters 294 and 269 of 1959 as follows: 


CHAP. 294. AN ACT TO PROTECT LAND TITLES AGAINST THE EFFECTS OF 
INDEFINITE REFERENCES. 


SECTION 1. Chapter 184 of the General Laws is hereby amended 
by adding after section 25 the following section :—Section 25. No in- 
definite reference in a recorded instrument shall subject any person 
not an immediate party thereto to any interest in real estate, legal or 
equitable, nor put any such person on inquiry with respect to such 
interest, nor be a cloud on or otherwise adversely affect the title of 
any such person acquiring the real estate under such recorded instru- 
ment if he is not otherwise subject to it or on notice of it. An in- 
definite reference means (1) a recital indicating directly or by im- 
plication that real estate may be subject to restrictions, easements, 
mortgages, encumbrances or other interests not created by instru- 
ments recorded in due course, (2) a recital or indication affecting a 
description of real estate which by excluding generally real estate 
previously conveyed or by being in general terms of a person’s right, 
title or interest, or for any other reason, can be construed to refer in 
a manner limiting the real estate described to any interest not created 
by instruments recorded in due course, (3) a description of a person 
as trustee or an indication that a person is acting as trustee, unless 
the instrument containing the description or indication either sets 
forth the terms of the trust or specifies a recorded instrument which 
sets forth its terms and the place in the public records where such 
instrument is recorded, and (4) any other reference to any interest 
in real estate, unless the instrument containing the reference either 
creates the interest referred to or specifies a recorded instrument by 
which the interest is created and the place in the public records 
where such instrument is recorded. No instrument shall be deemed 
recorded in due course unless so recorded in the registry of deeds for 
the county or district in which the real estate affected lies as to be 
indexed in the grantor index under the name of the owner of record 
of the real estate affected at the time of the recording. This section 
shall not apply to a reference to an instrument in a notice or state- 
ment permitted by law to be recorded instead of such instrument, nor 
to a reference to the secured obligation in a mortgage or other in- 
strument appearing of record to be given as security, nor in any pro- 
ceeding for enforcement of any warranty of title. 
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SECTION 2. Section twenty-five of chapter one hundred and eighty- 
four of the General Laws, inserted by section one of this act, shall 
apply to indefinite references made before the effective date of this 
act as well as to those made thereafter except that it shall not apply 
to any interest which appears of record in accordance with this sec- 
tion before the expiration of one year after said effective date. An 
interest appears of record if (a) there is recorded in the registry of 
deeds for the county or district in which the real estate affected lies 
an instrument creating the interest or a notice of claim signed and 
acknowledged by the holder of the interest fully describing it and spe- 
cifying his residence and the name of the owner of record of the real 
estate affected at the time of the recording, and (b), in case of an 
instrument not so recorded as to be indexed in the grantor index un- 
der the name of the owner of record of the real estate affected at the 
time of its recording, whether before or after said effective date, 
there is also recorded a notice of recording identifying the instru- 
ment and specifying the place of its recording in the registry of 
deeds and the name of the owner of record of the real estate affected 
at the time of the recording of the notice. All notices of claim and 
notices of recording shall be indexed in the grantor index under the 
name of the record owner specified therein. Approved May 11, 1959. 


CHAP. 269. AN ACT CHANGING THE TIME FOR COMMENCING ACTIONS 
TO RECOVER LAND AND FOR MAKING ENTRIES THEREON TO TWENTY- 
FIVE YEARS IN CERTAIN CASES. 


Be it enacted, etc., as follows: 


SECTION 1. Section 25 of chapter 260 of the General Laws, as ap- 
pearing in the Tercentenary Edition, is hereby amended by adding 
after the word “removed”, in line 5, the words:—, if within twenty- 
five years after the right of action or of entry first accrued. 


SECTION 2. Section 26 of said chapter 260, as so appearing, is 
hereby amended by adding after the word “death”, in line 6, the 
words :—, if within twenty-five years after the right of action or of 
entry first accrued. 


SECTION 3. This act shall apply to rights of action and of entry 
existing on the effective date of this act except that action may be 
commenced or entry made at any time before January first, nineteen 
hundred and sixty-one, if a period of twenty-five years after the 
right of action or of entry first accrued has expired before the ef- 
fective date of this act or will expire before January first, nineteen 
hundred and sixty-one. Approved May 4, 1959. 


We respectfully suggest that the judges, lawyers, mortgagees and 
others concerned with title problems should read with care pages 
26-36 of the 34th report of the Judicial Council in connection with 
the two statutes above quoted. 


Two other statutes, one relating to dower and curtesy (chapter 65) 
and the other (chapter 105), relative to foreclosure in the Soldiers 
and Sailors Civil Relief Act, were enacted this year as printed in the 
“Quarterly” for April, 1959. 
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As an earlier general practitioner, as president of the Abstract 
Club and as a member of the Massachusetts Conveyancers’ Associa- 
tion, we wish to express on behalf of the members of those associa- 
tions and of all general practitioners, as well as specialists in the 
law of real estate, appreciation of the professional spirit, the un- 
stinted devotion of hours and hours and all their knowledge, experi- 
ence and skill in the drafting of the title clearing acts referred to, 
for the assistance of the Judicial Council and of the legislature in 
their consideration. 


We also wish to express to the members of the legislature and 
especially of the committee on legal affairs and of the judiciary, 
and, finally, to His Excellency, the Governor, appreciation of their 
careful attention at the hearings and discussions of the highly tech- 
nical matters involved which resulted in the passage of the statutes. 
We believe the acts of the last five years, while they do not clear all 
title problems, will avoid incalculable loss, delay, expense and dis- 
tress to landowners and their families, and especially owners of 
farms and of the smaller holdings outside of the metropolitan area, 
throughout the Commonwealth. 


F. W. G. 





NOTICE BY CLERK WHEN CASE BECOMES “RIPE” 
FOR PREPARATION OF THE RECORD — 
ANOTHER NEW STATUTE 


by 


ALBERT R. GETCHELL 
(Reprinted by permission from the July Bulletin of 
A. C. Getchell & Son) 


The statute regulating the ordering and preparation of records 
for the Full Court is G. L. (Ter. Ed.) c. 231, s. 185 (as amended). 
Since 1931 “the party having the obligation” has been required to 
give a written order for preparation within ten days after the case 
became “ripe.” 

Under St. 1959, c. 109 (effective June 8, 1959) such party does 
not have to give the order until “ten days after such party has been 
notified by such clerk, recorder, register or other official that the 
case has become ripe.” 


ACTS OF 1959, CHAPTER 109 
AN ACT REQUIRING A CERTAIN NOTICE TO BE GIVEN IN CONNECTION 
WITH THE PREPARATION AND TRANSMISSION OF PAPERS SUB- 
MITTED TO THE SUPREME JUDICIAL COURT IN APPELLATE PRO- 
CEEDINGS. 
Be it enacted, etc., as follows: 
The last paragraph of section 135 of chapter 231 of the General 
Laws, as appearing in the Tercentenary Edition, is hereby amended 
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by striking out the first sentence and inserting in place thereof the 
following sentence:—In order to carry any question of law from 
the supreme judicial court when held by a single justice or from any 
other court to the full court of the supreme judicial court upon 
appeal, exception, reservation, report or otherwise as authorized 
by law, the party having the obligation to cause the necessary papers 
hereinbefore specified to be prepared shall give to the clerk, re- 
corder, register or other appropriate official of the court in which 
the case is pending, within ten days after such party has been noti- 
fied by such clerk, recorder, register or official that the case has be- 
come ripe for final preparation and printing of the record for the 
full court, an order in writing for the preparation of such papers 
and copies of papers for transmission to the full court of the su- 
preme judicial court. Approved March 9, 1959. 

[Effective June 8, 1959.] 


This amendment impliedly puts the burden on the clerk to give 
notice when the case has become ripe. It does not, however, ex- 
plicitly direct him to give the notice. It does not put any time limit 
on him. 

Failure of “the party having the obligation” to give the order in 
time or in proper words is fatal to the right to review. Turgeon v. 
Turgeon, 330 Mass. 402, 407-408. The only recourse is by petition 
to the Full Court under G. L. (Ter. Ed.) c. 211, s. 11, as amended 
by St. 1933, c. 300, s. 1. 

We have repeatedly urged attorneys not to procrastinate in giving 
the order. Notwithstanding this amendment we urge them to act 
without awaiting notice from the clerk. 

An order that is given before the case has become ripe is a good 
order. That has been definitely established. Sherrer v. Sherrer, 320 
Mass. 351, 354; McDermott v. Jamula, 1958 A. S. 1383, 1387; 
Loranger v. Martha’s Vineyard Regional High School District School 
Committee, 1959 A. S. 205. 

To avoid any question of the sending of the notice or of the time 
of its receipt the party having the obligation to give the order for 
preparation may advisedly give the order as soon as he is reasonably 
certain that the case is to be taken before the Full Court. For ex- 
ample, if he gives the order simultaneously with the filing of a 
claim of appeal from a final decision there will be no risk of mistake 
or oversight. 

No financial obligation is involved in giving the order, because the 
clerk is not authorized to incur any expense until after the next step, 
which is the payment of the estimated cost. If the payment is not 
made within the twenty days (or within a valid extension of time) 
the order is of no further effect. Martell v. Moffatt, 276 Mass. 
174, 177. 





EDITORIAL COMMENT 
The bar is familiar with Mr. Getchell’s carefully prepared monthly 
bulletins on practice and procedure, especially in regard to records 
and briefs for the Supreme Judicial Court and finds them constantly 
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worth keeping for quick reference. The one here reprinted relating, 
as it does to a new statute, is a helpful annotation—a reasoned warn- 
ing to the bar “not to procrastinate.” We emphasize his warning 
and in that connection call attention to Rule 3 of the Superior Court 
(identical with Rule 4 of the Common Law and Equity Rules of the 
Supreme Judicial Court) which provides that notice means “‘by de- 
livering personally—or by mailing postage prepaid.” See also 
Johnson v. Brown, 154 Mass. 105. 
F. W. G. 





WHEN DOES A CASE BECOME “RIPE” FOR FINAL 
PREPARATION AND PRINTING OF THE 
RECORD FOR THE FULL COURT? 
(Reprinted from Mr. Getchell’s June Bulletin) 


The statute governing procedure in preparing records for the 
Full Court of the Supreme Judicial Court (G. L. (Ter. Ed.) c. 231, 
sec. 135) was amended by St. 1959, c. 109. 

Before that amendment “the party having the obligation” was 
required to give to the clerk, recorder, register or other appro- 
priate official an order in writing for preparation of the record 
within ten days after the case became “ripe.” 

Under the amendment (effective June 8, 1959) the order is to be 
given within ten days after notice by such official that the case has 
become ripe. 

The amendment is set forth in full in a yellow rider in the pamphlet 
entitled “Procedure in Taking Actions at Law upon Exceptions, 
Appeal or Report to the Full Court of the Supreme Judicial Court” 
(second printing, 1959). 


Although the statute requires no order for preparation until the 
case has become ripe, Trade Mutual Liability Insurance Co. v. 
Peters, 291 Mass. 79, 85; Gifford v. Commissioner of Public Health, 
328 Mass. 608, 617-618, the party having the obligation to give the 
order need not wait until the case is ripe or until he receives the 
notice from the clerk, but may (to prevent oversight) give it sooner. 
See cases cited in the rider. 

A bill of exceptions or an appeal is not ripe until after a final 
decision in the court below. Weil v. Boston Elevated Railway Co., 
216 Mass. 545, 546-547. Weiner v. Pictorial Paper Package Corp., 
303 Mass. 123, 126. Leffler v. Todd, 308 Mass. 243, 245. Orth v. 
Paramount Pictures, Inc., 311 Mass. 580, 581-582. Beane v. Berg- 
strom, 330 Mass. 710. Scola v. Director of the Division of Employ- 
ment Security, 326 Mass. 180, 181. 

A bill of exceptions becomes ripe upon allowance or signing by 


the judge and delivery by him to the clerk. Moskow v. Murphy, 
310 Mass. 249, 252-253. 
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A report of an interlocutory ruling does not have to await a final 
decision of the case. Knoz v. Springfield, 273 Mass. 109, 110. Rines v. 
Justices of Superior Court, 330 Mass. 368, 373. 

Upon report at the request of a party the order for preparation 
must be given by the party who requested the report. Upon report 
without decision under c. 231, sec. 111, the order must be given by 
the plaintiff. G. L. (Ter. Ed.) c. 231, sec. 133. 

An appeal under c. 231, sec. 96, becomes ripe upon the claiming 
of a seasonable appeal from a timely order of the Superior Court 
in any of the three classes enumerated in that section. Burnham v. 
Dollard, 269 Mass. 530, 531. Nesson v. Missel, 314 Mass. 764. Mar- 
tin v. Aldermen of Newton, 335 Mass. 362, 363. 

Upon appeal after a decision by a District or Municipal Court in a 
case from the Division of Employment Security the case becomes 
ripe when the judge signs and files his report. G. L. (Ter. Ed.) ec. 
151A, sec. 42. 

In equity, probate, certiorari or mandamus proceedings the ap- 
pellant must file a designation within time specified in Full Court 
Rule 2, and the appellee may file a counter designation. The case 
becomes ripe upon approval of such designation or designations by 
the trial judge. State Realty Co. of Boston, Inc., v. MacNeil Bros. 
Co., 334 Mass. 294, 297. If the judge fails to act within thirty days 
of the clerk’s notice to him regarding designations, the case becomes 
ripe at the expiration of that period. Full Court Rule 2 (F). 

When an Appellate Division of a District or Municipal Court 
orders a new trial, that is not a final decision. The case must go back 
to the trial court, it must be again reported, and a final decision 
of the Appellate Division must be obtained before the case is ripe 
for appeal to the Supreme Judicial Court. An appeal from the final 
decision then brings up all questions reported after both trials, so 
far, at least, as contained in the record. Weiner v. Pictorial Paper 
Package Corp., 303 Mass. 123, 125-129. 





Book Notice 


“A Doctor Speaks His Mind” by Roger I. Lee, M.D., Little, Brown 
& Co.—120 pages. $3.00. 

“Musings—mostly mild but at times militant in defence of the 
medical profession and the best care of the patient” by an idealist 
with both feet on the ground, with very rare and wide professional 
experience for fifty years on both sides of the Atlantic during and 
since the first war—a man who believes that the Hippocratic Oath 
is “the conscience” and the general practitioner “the backbone” of 
the profession. It is a little book to be read by lawyers as well as by 
doctors and laymen. Lawyers may notice something suggestive of 
matters in their own profession worth thinking about. Dr. Lee 
thinks that the patients need the general practitioner to provide the 
common sense and balanced experience to weigh the judgment and 
advice of specialists. He has been a member of the Harvard Corpora- 
tion for twenty years or more. We highly recommend the little book. 

F. W. G. 
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THE CENTENNIAL 
OF THE 


SUPERIOR COURT 


OF THE 
COMMONWEALTH OF MASSACHUSETTS 


1859-1959 
PROCEEDINGS ON “LAW DAY,” MAY 1, 1959 


By His Excellency 


FOSTER FURCOLO 
Governor 


A PROCLAMATION 


1959 


Whereas the 100th anniversary of the Superior Court of the Commonwealth 
will be observed on May 1, 1959, and 


Whereas since its establishment the Superior Court has steadfastly adhered 
to and functioned in accordance with the precepts of Article XXIX of the dec- 
laration of rights of the Constitution of Massachusetts which states “It is essen- 
tial to the preservation of rights of every individual, his life, liberty, property, 
and character, that there be an impartial interpretation of the laws and ad- 
ministration of justice,” and 


Whereas in these times when in other parts of the world the administration 
of justice by means of a court and jury has been subjected to criticism and 
derision, it is fitting that the citizens of Massachusetts show their appreciation 


for the great trial court of the Commonwealth which has so faithfully preserved 
our legal heritage. 


Now, therefore, I, Foster Furcolo, Governor of the Commonwealth of Massa- 
chusetts do hereby proclaim that on May 1, 1959, the people of the Common- 
wealth shall express their appreciation to the Superior Court which for the past 
century has brought honor to the administration of justice for all within the 
Commonwealth of Massachusetts. 


GIVEN at the Executive Chamber in Boston, this seventh day of April, in 
the year of our Lord one thousand nine hundred and fifty-nine, and of the 
Independence of the United States of America, the one hundred and eighty-third. 


By his Excellency the Governor, 


FOSTER FURCOLO. 
JoserH D. Warp 


Secretary of the Commonwealth. 





God Save The Commonwealth of Massachusetts 
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JOINT RESOLUTION OF THE GENERAL COURT 


WHEREAS, it is a primary obligation of the Commonwealth to provide 
tribunals whereby every man shall be afforded a remedy for all wrongs or injuries 
to his person, property or good name and an opportunity for a fair and impar- 
tial hearing so that he may obtain justice freely and without delay; and 


WHEREAS, the General Court in 1859 created the Superior Court more 
effectively to accomplish these objectives, and 


WHEREAS, by increased jurisdiction and power the Superior Court has 
become the great trial court of Massachusetts and advancing with the ever 
changing conditions of our society which has made substance and not form the 
basis of our jurisprudence; therefore be it 


RESOLVED, that the General Court of Massachusetts on the occasion of 
the Centennial of the Superior Court of the Commonwealth extend its sincere 
greetings and felicitations to the Chief Justice and the Associate Justices of the 
Superior Court and express the appreciation of the people of Massachusetts for 
a century of devotion to the best traditions of equal justice under law; and be 
it further 


RESOLVED, that the Secretary of the Commonwealth transmit forthwith 
copies of these resolutions to the Honorable the Chief Justice and the Justices 
of the Superior Court of Massachusetts. 


THE PROCEEDINGS 


The anniversary was celebrated with appropriate ceremony in most of the 
county seats during the week following May 1, in addition to the proceedings 
in the capital city of the Commonwealth on that day, following the proclamation 
of the Governor. Appropriate addresses were made at each of these occasions. 
Lack of space prevents the publication, in this issue, of all of the appreciative 
addresses and interesting reminiscences of the court and of some of the earlier 
justices by those who spoke, but the following selections are printed for the 
information of those members of the Massachusetts Bar Association throughout 
the Commonwealth, who were unable to attend the proceedings and for a perma- 
nent record in the “Quarterly.” 


The joint resolution of the Congress of the United States in appreciation 
of the occasion was printed in the “Quarterly” for April 1959 (p. 3). 


The brochure, the contents of which is reproduced, was attractively printed 
with a cover showing the seal of the Commonwealth surrounded by the seals 
of the fourteen counties. Each of a thousand or more attending the centennial 
dinner received one and copies were presented to all of the State Officers and 
members of the Senate and House of Representatives. 
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CENTENNIAL OF THE SUPREME COURT 


ORDER OF EVENTS 
A.M. 
10:00 Assembly at Foyer of Old Court House 
10:15 Placing of Wreath at Statue of Rufus Choate 
10:30 Procession to State House 
11:00 Reception at Hall of Flags 

By His EXcELLENCY, GOVERNOR AND Mrs. FosTER FURCOLO 
12:00 Convocation—Chamber, House of Representatives 
HONORABLE JOHN E. Powers, Presiding 


* * * o * * 


P.M. 


1:00 Centennial Luncheon, Sheraton Plaza Hotel 
CLAupE B. Cross, Esquire, Presiding 


I itis ceceptnistoavscbavites siaesdeni sock pte Diewnemesndereaadda Dr. MANUEL SALTZMAN 
I sass sivesasonassicanicinnarecsnininenisicnceeaceaniasipinialies THE HonorABLE JOHN B. Hynes 
Mayor of the City of Boston 

NI ooocissisiciecimmnbislaanesteiveatineiantaseisbiieebieacieona His EXceELLeNcy, FosTER FURCOLO 
Governor of the Commonwealth 

NR ccsics csieuscacnewncsacenpsscishinndenitbalcdis inlesaeashdenlinticcviad FRANK W. GRINNELL, EsQUIRE 
NN i satscanicape as ansevesicciasecsondinasteasinagrsdtetoseseeelliomaubalaeveniye DANIEL J. DALEy, EsQuIRE 
NG asiccasicssvessatassonsntssentecinnmapiestsouucusiaibanees THE HONORABLE PAUL GRATTAN KIRK 

* * * * * * 


CENTENNIAL DINNER 
STATLER-HILTON Hote, — 7:00 P.M. 


RAYMOND F. Barrett, General Chairman, Centennial Committee 


Presiding 

REVO canis oss ccccnsinncsicsessthostbicecitisonrenecs REVEREND JAMEs A. O’Donouoe, J.C.D. 
BIRD essa tocccaenesavtinsicdicdeosatwaettaniomsceuinaiacnamceiaaaes THE HonorABLE JOHN B. Hynes 
Mayor of the City of Boston 

Ee LT EE ONT EE Rosert G. Donce, EsQuire 
RI a chaecssssiacchpaassasiesisinecdrnindcaicuaiondaueienencounecamneodias THE HONORABLE STANLEY E, QuA 
isc tiniccctcncicediassueiheuasbncenieicacabuieoeea THE HONORABLE RAYMOND S. WILKINS 
Chief Justice, Supreme Judicial Court 

I car sscin caenenssaiecenvcisitncptansivsiieveccuenioancncsianimeaeaebeaeel Epwarp B. HaAniry, Esquire 
IN cscs icuinntvsosvaeoasstontaicbancibjavenionennbinsas THE HonoraB_eE PAut C. REARDON 
Chief Justice, Superior Court 

NNN cistsstissessuniskscelitssionscsiadsiescndiapiatinialieenatt REVEREND Dr. Freperick M. MEEK 

Music: 


New ENGLAND CONSERVATORY TRIO 
Joseru J. Stuart, Baritone 


7 . * + * * 


ALBERT WEsT, Esquire, Dinner Chairman 
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ADDRESS OF HON. PAUL C. REARDON, 
CHIEF JUSTICE OF THE SUPERIOR COURT 


AT THE CONVOCATION IN THE CHAMBER OF THE MASSACHUSETTS 
HOUSE OF REPRESENTATIVES ON THE OCCASION OF THE CELEBRATION 
OF THE CENTENNIAL OF THE COURT ON LAW Day, 1959. 

Your Excellency, Mr. President, Mr. Speaker, The Honorable The 
Justices of the Supreme Judicial] Court, my Honorable Colleagues 
of the Superior Court, other Honored Guests, and Friends: 

Today we pause on a happy occasion to report within those pre- 
cincts which gave it birth, the completion of the first one hundred 
years of a trust confided in 1859 to the Superior Court. It is most 
satisfying that this report be rendered on that day designated by 
Presidential Proclamation as Law Day, a day on which to reassess 
our rights and liberties, the product of the striving for centuries of 
thoughtful and forceful men desiring to be free. As one looks back 
in retrospect to Runnymede, clearly and unmistakably our legal 
history depicts the steady progress to equal justice under law, some- 
times veiled in the phrases of authors now almost forgotten, some- 
times manifest in the clash of a James and a Coke, sometimes touched 
with the great drama of a revolution, then emerging in the classic 
prose of the eighteenth century draftsmen who framed our Massa- 
chusetts Constitution, and later on that of the United States, of 
which it was in such large measure the model. 


Defined and further moulded by the wisdom of judges who en- 
riched our heritage, modified and modernized on the anvil of con- 
gressional and legislative action, we are all heirs this day of the 
priceless gift, the too often unappreciated source of a happiness for 
which other millions long. That which we cherish and to which we 
pay our tribute in this convocation is linked this morning with the 
other observance—the Centennial of the Superior Court of the Com- 
monwealth. In responding to the warm and felicitous words which 
have been voiced by the Governor, the President of the Senate and 
the Speaker of the House, I feel that I speak not only for my col- 
leagues present but for all other Superior Court Judges who have 
gone before. Since 1859, 164 individuals have served and are serving 
the people of Massachusetts on the Superior Court. How proud we 
are as we look back over the years to the date of our creation, for 
we believe the trust which was given to us to have been discharged 
with honor and with faith. Underlying the entire history of this 
Court has been a devotion on the part of the bench to the ideal, as 
well as the letter, of our law, a sacrifice in service and the fulfillment 
of the best hopes of its creators. 

The Constitutional Convention of 1853 was lit by the flame of an 
aging Rufus Choate as he delivered a magnificent delineation of 
what a Massachusetts Judge should be. 

Said he, “He should be profoundly learned in all the learning of 
the law, and he must know how to use that learning, . . . He must be 
a man, not merely upright, not merely honest and well intentioned,— 
this, of course,—but a man who will not respect persons in judg- 
ment.... If Athens comes there to demand that the cup of hemlock 
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be put to the lips of the wisest of men; and he believes that he has 
not corrupted the youth, nor omitted to worship the gods of the city, 
nor introduced new divinities of his own, he must deliver him al- 
though the thunder light on the unterrified brow. .. , He must possess 
the perfect confidence of the community, that he bear not the sword 
in vain. ... Give to the community such a judge and I care little 
who makes the rest of the constitution, or what party administers 
it. It will be a free government, I know. Let us repose secure, under 
the shade of a learned, impartial and trusted magistracy and we need 
no more.” 

That portrait contains a language with a glow not often discovered 
today. It was delivered six years before the foundation of the Supe- 
rior Court. Can it not be said that the Court has met the standards 
which Choate outlines—a century of judicial endeavor in which the 
breath of scandal has touched no judge upon our Court. And now 
the entrance into the second century is made by a strong, united and 
dedicated band. To that I am in a unique position to bear witness. 

Thus the Superior Court of 1959 passes this landmark, content 
with its first one hundred years and determined so to conduct itself 
that to those who come after us also may be left the legacy of the 
even dispensation of justice to which we ourselves fell heir. This is 
our mission and this our guarantee, and even as we are grateful 
today in civic recognition by the Executive and Legislative branches 
of the Commonwealth so are we aware of our great and continuing 
responsibility in which, for all of my colleagues and myself, I assure 
you we will not fail. 





BROCHURE PRESENTED TO THOSE ATTENDING 
THE DINNER AND LATER TO ALL STATE OFFICERS 
AND MEMBERS OF THE LEGISLATURE 


FOREWORD 

Only cynics can fail to appreciate fully the real public service of a 
great court during a long period, for, whatever its mistakes, it is the 
result of the devoted service of many able and public-spirited men. 

In these days of turmoil when civilized government is at stake and 
every decent standard of human history is violated and sneered at 
by modern barbarians, it is well for us to remember the lesson of 
history: that the evils and wrongdoings of the world are not sur- 
prising—the really surprising fact is the continuous procession, 
through generations, of men of goodwill, ability, courage and de- 
termination to resist the forces of Hell and disintegration, and make 
it possible for all kinds of people to live together reasonably. The 
fact that there are and have been so many of these men in all walks 
of life—among them judges, most of them forgotten—is the out- 
standing fact of the history of modern civilized government. 
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CHARLES ALLEN 
Chief Justice, 1859-1867 


A BRIEF OUTLINE OF THE SUPERIOR COURT 
THE CONSTITUTIONAL BACKGROUND OF IDEAS 


On a wall of the State House is pictured the famous argument of 
James Otis, Jr., in February, 1761 against the issuance of the 
“Writs of Assistance”—an argument which, in the words of Chief 
Justice Horace Gray “foreshadowed the principle of American Con- 
stitutional Law” that even government itself, in any of its branches, 
has no right to be arbitrary but must be governed by law. The 
brillant Otis, pioneer advocate of “liberty under law,” proclaiming 
the need of an independent judiciary at a later time, declared: 


“Men cannot live apart or independent of each other... and yet 
they cannot live together without contests. These contests require 
some arbitrator to determine them. The necessity of a common, 
indifferent and impartial judge makes all men seek one . ~ 
(“The Rights of the British Colonies”) 1764. 


In a practical way the question of an independent judiciary arose 
in 1772 by the implicit threat to put the administration of justice 
completely under royal control when King George III undertook to 
pay the salaries of Massachusetts judges, and issued to them royal 
commissions containing no provisions as to tenure. John Adams, ex- 
plaining that under the commissions the judges were subject to re- 
moval for political reasons to secure their obedience to the royal 
will as judges had been in England before 1700, described the move 
as the “horrid fragment of feudal despotism” which “hangs over 
the heads” of the judges. 








SE i _ Se et PST 











Se eee 








CENTENNIAL OF THE SUPREME COURT 35 


Inspired by the writings and arguments of Otis, Adams and others, 
the farmers of Berkshire, after the Declaration of Independence, de- 
manded the establishment of courts under the protection of a con- 
stitution and, until that was done, refused to allow the Court of the 
Province of Massachusetts Bay to sit in that county. In their pe- 
tition to the General Court for a constitution they asserted: 

“That knowing the strong bias of human nature to tyranny and 
despotism, we have nothing else in view but to provide for pos- 
terity against the wanton exercise of power, which cannot other- 
wise be done than by the formation of a fundamental constitution.” 
(See Thomas Allen and the “Berkshire Constitutionalists” in the 
Pittsfield Petitions to the General Court of 1776 and 1778.) 

When the first constitutional convention met in 1779 John Adams, 
probably the best informed American on the history of government, 
was assigned the task of preparing a draft of a constitution. It was 
natural, then, not as an original idea, but because he knew so well 
the instances of arbitrary removal of judges for political reasons, 
that Adams should have drafted the famous twenty-ninth article of 
the Bill of Rights 

“It is essential to the preservation of the rights of every in- 
dividual, his life, liberty, property, and character, that there be an 
impartial interpretation of the laws, and administration of jus- 
tice. It is the right of every citizen to be tried by judges as free, 
impartial, and independent as the lot of humanity will admit.” 

And Article I of the third Chapter 
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ALBERT MASON JOHN ADAMS AIKEN 
Chief Justice Superior Court, Chief Justice 1905-1922 
1890-1905 


“All judicial officers, duly appointed, commissioned and sworn, 
shall hold their offices during good behavior, . . . provided never- 
theless, the governor, with consent of the council, may remove 
them upon the address of both houses of the legislature.” 

The articles on the judiciary have stood for more than one hundred 
seventy years in Massachusetts and stand today as the background 
of the principle of judicial independence in the Federal courts. 

As the learned Bishop John J. Wright, then of Worcester, re- 
ferring to the structure of the judiciary at the ‘““Massachusetts Heri- 
— dinner in 1954, expressed it, 

. through their courts, as our forefathers constituted them, 
the American people themselves protect themselves against them- 
selves.” 

And as the distinguished historian, Samuel Eliot Morison, at the 
“Heritage” dinner in 1955, explained, 

“. . . the chapter on the judiciary has been maintained intact. 

That is really the keystone of the arch.” 


THE JUDICIAL SYSTEM PRIOR TO 1859 
For years before and after 1780 the Supreme Judicial Court was 
the principal trial court, the justices travelling on circuit throughout 
the Commonwealth then including Maine, to hold jury trials in civil 
and criminal cases. The Court consisted of five justices and three of 
them constituted a quorum. As explained by Chief Justice Lemuel 
Shaw, “the members were not always unanimous in their opinions, 
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upon the questions of law which the case presented. It not unfre- 
quently happened, therefore, that several different members of the 
court charged the jury and gave them conflicting and contradictory 
opinions upon points of law. It followed as almost a necessary con- 
sequence, that a verdict must be conclusive .. . and a jury in effect 
had the power of controlling the court in matters of law.” 

This system, obviously not adapted to a growing community, was 
modified in 1806 by allowing one justice to preside in many cases, 
and in that year the more modern administration of justice began. 
The right to appeal from one jury trial to another, however, con- 
tinued for a long time. Meanwhile various experiments in concur- 
rent jurisdiction were tried in other courts such as the Court of 





WALTER PERLEY HALL 
Chief Justice 1922-1937 


Common Pleas and, in the fifties, a Superior Court for Suffolk 
County. 

In 1859 a joint special committee of the legislature was appointed 
to consider the courts. At the beginning of their report (House 
Document 120 of 1859) they described the then existing system as 
follows: 

“The plan upon which our courts are now organized was es- 
tablished in 1820. The Commonwealth then contained but five 
hundred and twenty-three thousand two hundred and eighty-seven 
inhabitants. The theory of the courts then was, that any party 
was of right entitled to two trials by jury of all questions of fact 
in all important cases, civil, as well as criminal. The first was in 
the court of common pleas; either party could then appeal for an- 
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other trial in the supreme judicial court. This system of trials 
stood iill the year 1840, when Governor Morton went from the 
bench to the chair of the executive. In his long judicial life, he 
had seen the mischievous fruits of this system, in its delays and 
expense. Upon his recommendation, the legislature of that year 
took away all right of appeal on questions of fact, and defined the 
jurisdiction of the two courts.” 


THE COURT ESTABLISHED IN 1859 

The Committee recommended the abolition of the Superior Court 
for Suffolk County and the Court of Common Pleas throughout the 
rest of the state, and the creation of a Superior Court for the whole 
Commonwealth. The Superior Court then came into existence. 
Created by the act of the legislature approved April 5, 1859, the 
Court has grown from a secondary trial court of ten judges with 
only common law jurisdiction to the principal trial court of the Com- 
monwealth with thirty-eight judges possessing common law, statu- 
tory and general equity jurisdiction. 

Many of the attributes of the Court that we take for granted to- 
day were not easily or quickly acquired. For its first half century 
the Court shared much of its jurisdiction with the Supreme Judicial 
Court, traditionally both a trial as well as an appellate tribunal. In 
1880 tort cases were withdrawn from the higher court, to be fol- 
lowed by the withdrawal of contract and replevin cases in 1905. By 
these changes, substantially all major common law litigation was 
transferred to the Superior Court. General equity jurisdiction was 


JOHN PATRICK HIGGINS PAUL CASHMAN REARDON 
Chief Justice 1937-1955 Chief Justice 1955- 
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conferred on the Court in 1883, and jurisdiction of extraordinary or 
prerogative writs was granted to it in 1939. 

Much of this development, and more, was due at first to the neces- 
sity of accommodating business that the Supreme Judicial Court, 
burdened by its own mounting labors, could no longer handle. At 
the same time the Superior Court, by its inherent strength and in- 
tegrity, was earning the public respect and confidence without which 
major matters would not have been entrusted to its care. As a con- 
sequence, the Court was not only assigned many of the former or 
concurrent tasks of the Supreme Judicial Court; it became the nat- 
ural place to entrust the enforcement of new rights and remedies 
and the review of proceedings of newly established administrative 
boards and commissions. 

We have outlined briefly the story of the development of the juris- 
diction and position of the Superior Court as it exists today. It is 
the wide and varied jurisdiction of a statewide trial court which 
provides the Superior Court with its position distinguishing it from 
other courts. 

The character of the jurisdiction suggests not only the burdens 
but the professional standards which the history of the court im- 
poses on its members. As Chief Justice Rugg said, “The adminis- 
tration of justice by the courts ought not only to be, but it ought to 
appear to be, impartial and efficient. The principles of natural jus- 
tice as well as the mandates of the Constitution establish a strict 
and lofty standard.” 

In connection with the appreciation of the Court and its history 
something should be said of the bar and its relation to that history. 
The strength and justice of common law and equity has been in its 
development through judicial action in the face of a keenly critical 
bar. This was recognized by Mr. Justice Holmes when, in an ad- 
dress in 1885, he referred to “the judges half of our common work” 
and added “shall I ask what a Court would be unaided? The law is 
made by the bar even more than by the bench.” 

Massachusetts has been fortunate in her courts and bar. 

It is because she has produced many men of intellect and character 
from all parts of the Commonwealth on and off the bench, that she 
has held, and still holds, her high place of respect and confidence in 
the profession throughout the Nation. 
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ADDRESS OF HON. RAYMOND S. WILKINS, CHIEF 
JUSTICE OF THE SUPREME JUDICIAL COURT, 
AT THE CENTENNIAL DINNER ON MAY 1, 1959 


One feature of the first hundred years of the Superior Court I 
alone know. That was the ideal opportunity it provided me—at 
about the half-way mark in the one hundred years we are celebrat- 
ing—for observing the operation of a court as a forum: the appear- 
ance and demeanor of the judge, the jurors; the helpful exercise of 
the functions of the clerks and court officers; and of more immediate, 
practical importance to the prospective lawyer and to the newly ad- 
mitted lawyer, the appearance and demeanor of the members of the 
bar and their various styles, their respective manners of presenta- 
tion either of law or of fact, their attitude and conduct with respect 
to everyone in the courtroom, including each other. Here was the 
chance to see courtesy—and extremely rarely the lack of it—in 
actual performance. Here was a laboratory course in how to try a 
case and how not to try a case, how to make an effective presenta- 
tion and how not to make one. Here was a training field in trial 
and error, the one best way to learn how to do anything. 


When I was a college student, I spent every minute I could during 
vacations attending the sessions of the Superior Court in my home 
city of Salem. Here I recall seeing, among others, Judges Hardy, 
Schofield, and Quinn, the best presiding judge in a jury session I 
have ever observed. And here also was my first contact with Chief 
Justice Lemuel Shaw by reason of his powerful portrait by William 
Morris Hunt which dominates the courtroom. Later when I was in 
law school, another student, whose father was a busy trial lawyer, 
and I dedicated nearly every Friday afternoon to visiting the ses- 
sions of the Superior Court in Boston or Cambridge, and fortunate 
indeed did we consider ourselves if we could find a jury case pre- 
sided over by Judge Wait and tried by the father. Still later in my 
first two years at the bar, just before the First World War, when it 
was sometimes necessary to spend a whole day in the motion session 
of the Superior Court in Boston merely to argue the most trifling 
matter, I made a virtue of necessity and tried to figure out what the 
decision ought to be in the scores of matters disposed of as I sat 
there waiting my turn. In this way I continued my schooling and 
got paid, but not overpaid, for the experience, and learned a great 
deal from the judges. Among those, I particularly recall Judges 
Lawton, Fox, Sanderson, Morton, Jenney, McLaughlin, Chase, and 
F. T. Hammond. 


Accordingly, I am pleased to acknowledge my obligation to the 
judges of the Superior Court of nearly a half century ago. 

Now I shall more particularly address myself to the year 1859, 
which, we must remember, was nearer to 1776 than to 1959. Daniel 
Webster was gone. Rufus Choate was to pass on during that year. 
Lemuel Shaw was to retire the year following. James Buchanan was 


president, and Abraham Lincoln was still practising at the bar of 
Illinois. 
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When the Superior Court was created, the principal atcident cases 
had to do with horses, and a few with railroads. Machinery, al- 
though existent, was relatively less complex. There was no work- 
men’s compensation act, but we had amazingly complicated rules 
of common law respecting recovery for injuries to workmen, such 
as the fellow servant doctrine, the vice principal doctrine, and as- 
sumption of the risk. Jurisdiction in torts and contracts and some 
other proceedings were shared with the Supreme Judicial Court. 
Capital cases had always been tried by the full court sitting with 
jury. 

There was no Fourteenth Amendment, but we had art. 12 of the 
Declaration of Rights of the Constitution of the Commonwealth 
which we have later often said contains safeguards “at least as 
strong as those of the Fourteenth Amendment to the United States 
Constitution.”! We had had our only Massachusetts school segrega- 
tion case,? one which we now may think to have been wrongly de- 
cided, but an error, if error it was, which was almost harmless, be- 
cause public opinion soon removed the municipal regulation which 
engendered the problem. 

The superhighway and its denizens, the automobile, the truck, 
the tractor, the trailer, and the bus, had not begun to proliferate, 
to use a new word, and with them the tort case load. Statutes had 
not begun to proliferate either. The General Court enacted 177 in 
1858 and 683 in 1958. There was no such thing as zoning. Declara- 
tory relief was unknown. There was no income tax, Federal or State, 
nor many other brands of taxes. Interstate problems had not really 
become a factor, if we make exception of the enforcement of the 
fugitive slave law. There were, therefore, no so called uniform laws, 
often passed with just enough variation among the States so as 
partly to belie the title. And let us not forget that migratory divorce 
had not been developed, later, after vicissitudes, to be given the sanc- 
tion of the highest Federal judicial authority. And still to appear 
were Federal interpretations of due process, the Fifth Amendment, 
and the interstate commerce clause, all destined to create novel and 
interesting problems for the State courts. _ 

As populations grew and times changed, the courts had to keep 
pace with new requirements. Gradually, much of the original juris- 
diction of the Supreme Judicial Court was given over, wholly or con- 
currently, to the Superior Court. This is not the moment to recite 
the details. The important feature is that the brunt of the expan- 
sion of judicial] business fell upon the shoulders of the Justices cf 
the Superior Court, and they met the challenge well. The necessary 
enlargement from time to time of its personnel has been accom- 
plished without dilution of efficiency. 

So, as the Chief Justice of a court which was brought forth 
thirteen score and seyen years ago, to you, the representatives of 
this young court which has existed for only five score years, let me 





1 Pizer v. Hunt 253 Mass. 321, 332. Universal Adjustment Corp. vy. Midland Bank, Ltd. 
281 Mass. 303, 320. -—King v. Grace, 293 Mass, 244, 247. Lowell Gas Co. v. Department 
of Public Utilities, 324 Mass. 80, 87. Pugliese v. Commonwealth, 335 Mass. 471. 

2 Roberts v. Boston, 5 Cush. 198 (1849). 
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say this: The Justices, past and present, of the Supreme Judicial 
Court acclaim the Justices, past and present, of the Superior Court. 
We congratulate you upon your century of service. We bid you enter 
with confidence upon your second century. Take with you our judg- 
ment: The Superior Court has deserved well of the Commonwealth 
of Massachusetts. 


1874 


1875 
1879 


1880 


1883 
1885 
1886 
1887 


1888 
1891 


1891 
1892 
1894 
1896 
1897 
1902 
1903 
1905 


1907 
1908 


1909 


1910 


1911 


1912 


1922 


1923 


1925 
1927 





CHRONOLOGY OF IMPORTANT EVENTS 


Act establishing the Superior Court of Massachusetts with a chief jus- 
tice and nine associate justices. Approved April 5. Effective July 2. 
Jury trial deemed waived unless claimed. Separate jury and nonjury 
lists established. 

Tenth associate justice added. 

Jurisdiction of certain contract actions against the Commonwealth con- 
ferred on Superior Court. Court of three judges to try such claims in 
excess of one thousand dollars. 

Concurrent jurisdiction actions of tort withdrawn from the Supreme 
Judicial Court. 

Jurisdiction in equity generally conferred on the Superior Court. 

Civil “terms” abolished and civil “sittings” substituted. 

Eleventh associate justice added. 

Jurisdiction of divorce and nullity of marriage conferred on the Su- 
perior Court. 

Twelfth and thirteenth associate justices added. 

Jurisdiction of capital cases conferred on the Superior Court for trial 
before three justices. 

Jurisdiction of “ten taxpayers suits” conferred on Superior Court. 
Fourteenth and fifteenth associate justices added. 

Capital cases made triable before “two or more” justices. 

Sixteenth and seventeenth associate justices added. 

Criminal “terms” abolished and criminal “sittings” substituted. 
Eighteenth, nineteenth and twentieth associate justices added. 
Twenty-first and twenty-second associate justices added. 

Concurrent jurisdiction of contract and replevin cases withdrawn from 
the Supreme Judicial Court. 

Court of three judges to try contract actions against Commonwealth 
where such claims exceed two thousand dollars. 

Twenty-third and twenty-fourth associate justices added. 

Court of three judges to try contract actions against the Commonwealth 
where such claims exceed ten thousand dollars. 

Requirement of three judge court in actions against the Commonwealth 
abolished. 

Capital cases made triable by a single justice. 

Authority to assign justices to particular sittings and sessions vested in 
the Chief Justice of the Superior Court. 

Twenty-fifth through twenty-seventh associate justices added. 

Appeals to the Superior Court in civil cases from the Municipal Court 
of the City of Boston abolished. 

Twenty-eighth and twenty-ninth associate justices added. 

Appeals to the Superior Court in civil cases from District Courts 
abolished. 

District Court judges authorized to try misdemeanor cases in the Su- 
perior Court. 

Thirtieth and thirty-first associate justices added. 

Compulsory motor vehicle liability insurance statute became effective. 
Authority to establish special civil sittings and sessions vested in Chief 
Justice. 
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1929 Trial without jury of indicted defendants in non-capital cases at ce- 
fendant’s election authorized. 

Limited declaratory judgment statute enacted. 

1934 Exclusive original jurisdiction of motor tort cases vested in District 
Courts. 

1935 Pretrial conference established. 

Motor tort auditor system established. 

1939 Jurisdiction of extraordinary writs conferred on Superior Court. 

1942 Motor tort auditor system discontinued. 

1943 Concurrent original jurisdiction of Superior Court with District Courts 
of motor tort cases revived. 

Weekly return days replaced monthly return days in criminal cases 
appealed to the Superior Court. 

Appellate Division of the Superior Court established to review State 
Prison sentences. 

1945 General declaratory judgment statute enacted. 

1954 Exclusive original jurisdiction of motor tort cases again vested in Dis- 
trict Courts. 

District Court judges authorized to try motor tort cases in the Superior 
Court. 
Administrative Procedure Act effective. 
1956 Motor tort auditor system reestablished. 
Nontriable docket established. 
Assignment session reestablished in Suffolk County. 

1958 Thirty-second through thirty-seventh associate justices added. 
Concurrent original jurisdiction of Superior Court with District Courts 
of motor tort cases again revived. 

Transfer Act passed, authorizing reference of small value cases to the 
District Courts. 





ADDITIONAL SIDE LIGHTS ON THE HISTORY 
OF THE SUPERIOR COURT 


Many of our readers may not be familiar with the somewhat varied 
items of historical ‘“‘news” which follow. They have always interested 
us, and may interest others. Lack of space, of course, prevents 
biographical information as to all the associate justices since 1859 
whose names appear in this issue (pp. 123-127), but brief accounts of 
the careers of the chief justices seem appropriate as samples in con- 
nection with this record of the centennial. 

Some of the following biographical information is taken from 
Davis’ “History of the Judiciary of Massachusetts.” 


CHARLES ALLEN 


CHARLES ALLEN, son of Joseph, was born in Worcester, August 9, 
1797. He entered Yale College in 1811 and left at the end of one 
year, and shortly after entered the law office of Samuel M. Burn- 
side and was admitted to the bar in 1818. He practiced in New 
Braintree six years, and in 1829, returning to Worcester, became 
a partner with John Davis. He was a Representative in 1829-1834- 
1836-1840 and Senator in 1835-38-39, and in 1842 was a member of 
the Northeastern Boundary Commission. In 1842 he was appointed 
Judge of the Common Pleas Court and resigned in 1844, in which 
year he became a member of Congress, serving until 1853. In 1858, 
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on the resignation of Chief Justice Nelson of the Superior Court 
of Suffolk County, he was appointed his successor. The Court was 
abolished in 1859 by the Act establishing the Superior Court for 
the Commonwealth, and he was appointed in that year Chief Justice 
of the new Court. He resigned his seat in 1867, and died in Worces- 
ter, August 6, 1869. 


SETH AMES 

SETH AMES, son of Fisher Ames, was born in Dedham, Mass., 
April 19, 1805, and graduated at Harvard in 1825. He studied law 
at the Harvard Law School, in the office of George Bliss in Spring- 
field, and in the office of Lemuel Shaw in Boston and was admitted 
to the Court of Common Pleas in Dedham in 1828, and to the Su- 
preme Judicial Court in Cambridge in 1830. He began practice in 
Lowell, was Representative in 1832, Senator in 1841 and City Solici- 
tor of Lowell from 1842 to 1849. In 1849 he was appointed Clerk of 
the Courts for Middlesex County and removed to Cambridge, and 
in 1859 was appointed to the bench of the Superior Court of which 
he was made Chief Justice in 1867. In 1869 he was appointed Judge 
of the Supreme Judicial Court and removed to Brookline. He re- 
signed his seat January 15, 1881, and died in Brookline, August 15, 
in the same year. 

A fact of special interest about Chief Justice Ames: In these days 
of uncertainty as to the future of the country may well cause reflec- 
tion on the part of those who are inclined to pessimism. In 1808 
Fisher Ames, the brilliant orator of the early days of the Common- 
wealth, died obsessed with fear that the excesses of the French 
Revolution would appear on this side of the Atlantic, and that his 
children must look forward to “their future servitude to the French.” 
(See Henry Adams’ History of the United States, I., 83.) One of 
those children, Seth Ames, lived to be the Chief Justice of the Su- 
perior Court and later a justice of the Supreme Judicial Court in 
the Commonwealth which stands before the country today, as in the 
past, for the principles of liberty under law. 


LINCOLN FLAGG BRIGHAM 

LINCOLN FLAGG BRIGHAM, son of Lincoln Brigham, was born in 
Cambridge, October 4, 1819, and graduated at Dartmouth in 1842. 
He studied law at the Harvard Law School and with John H. Clifford 
and Harrison G. O. Colby in New Bedford and was admitted to the 
Bristol bar in 1845. He was for a time a partner of Mr. Clifford 
and was District Attorney six years. In 1859 he was appointed 
Associate Justice of the Superior Court and in 1869 Chief Justice, 
serving until he resigned in 1890. He died in Salem, February 27, 
1895. 


ALBERT MASON 
In the course of his “remarks” at the Centennial dinner on May 
lst, Robert G. Dodge, who practised before all the chief justices 


since the nineties, referred with great respect to the character and 
judicial qualities of Chief Justice Mason. 








46 MASSACHUSETTS LAW QUARTERLY 


In an article on our early history Mason adopted a thoughtful 
and unusual approach (M. L. Q. Nov. 1916): 

“The judicial history of Massachusetts is a record of the evo- 
lution of the judicial as a distinct governmental function and 
of the practical measures devised for its wise and efficient 
exercise as such... . 

“‘We term the process by which the several functions of gov- 
ernment are differentiated and perfected evolution, because we 
are accustomed to the thought that man, individually and col- 
lectively, is created with all his possible powers and attainments 
inherent, to be evolved or brought out by culture and training. 
Perhaps a more accurate conception of the fact is the thought 
of man as perpetually receiving life from an infinite source, in 
the measure of his capacity and his willingness to receive it, 
which capacity and willingness grow by means of the faithful 
use of the feeble powers first given, and thus that progress is 
by involution rather than by evolution.” (See “M. L. Q.,” Nov., 
1916, p. 83.) 


Arresting and revealing words—indicating, in Tennyson’s words 
from “The Holy Grail,’”’ Mason’s “‘true humility, the highest virtue, 
mother of them all.” 





ALBERT MASON, son of Albert T. Mason, was born in Middleboro, 
Mass., November 7, 1836, and after studying law in Plymouth was 
admitted to the Plymouth bar February 15, 1860. He enlisted as a 
private in the 38th Regiment, was commissioned Second Lieutenant 
of Company F in that regiment. He served until 1865 as Second 
Lieutenant, First Lieutenant, Captain and Assistant Quartermaster, 
and then resumed practice in Plymouth. At a later date he moved 
to Boston and in 1874 was appointed a member of the Board of 
Harbor Commissioners, and in 1882 a Judge of the Superior Court, 
of which he was made Chief Justice in 1890, serving until 

He declined appointment to the Supreme Judicial Court. The 
following correspondence with Governor Wolcott was very recently 
presented to the Superior Court by the grandson of the Chief 
Justice. ; 


Governor Wolcott’s Letter 


Boston, Aug. 26th, 1898 
Hon. Albert Mason, 
C.J.S.C., Canaan St., N. H. 
My dear Sir:— 

It having become my duty, owing to the resignation of Hon. 
Charles Allen, Associate Justice of the Supreme Judicial Court, to 
appoint successor upon that Bench, I write to say that your name 
not alone as Chief Justice of the Superior Court but because of my 
high personal respect and the honor in which you are held by the 
Bench and Bar naturally suggested itself to me for the appointment, 
but I have been informed by those who under other circumstances 
would welcome such an appointment that the condition of your health 
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would probably preclude your undertaking the duties of the position. 
If I have been misinformed upon this matter I shall be glad to be 
corrected by yourself. 

I have the honor to be with much respect. 

Very truly yours, 
ROGER WOLCOTT. 
Chief Justice Mason’s Reply— 
Brookline, Mass., Aug. 27, 1898 
Sir: 

I am grateful for your kind note of yesterday. I am given by 
medical advisers reasonable hope of such measure of recovery 
from my present infirmities as will permit continued service in 
the position which I now hold on the Superior Court and into 
which I have grown, but it is beyond question that the condition 
of my health does preclude my undertaking the exacting duties of 
an Associate Justice of the Supreme Judicial Court to which I 
am unaccustomed. 

With profound respect 
Very sincerely, 
(s) ALBERT MASON. 
His Excellency 
ROGER WOLCOTT. 


JOHN ADAMS AIKEN 


(The following information appears in the pamphlet containing the 
“Memorial” prepared by a Committee of the Massachusetts Bar As- 
sociation and the appreciative tributes by members of the bar at a 
sitting of the Court on February 16, 1929, with Chief Justice Hall 
presiding.) 

John Adams Aiken, during his many years of service on the bench, 
won the affection of the bar to a marked degree. His training, his 
interests and his charm were those of a Connecticut Valley “squire” 
of the old school whose personality radiated throughout his native 
County of Franklin before he was appointed to the bench. 

He was born in Greenfield on September 16, 1850, and died in 
Baltimore on January 28, 1927. His father, David Aiken, was born 
in New Hampshire, coming to Franklin County as a young man to 
practice law in Ashfield, which was then the largest town in the 
county made up of “solid prosperous farmers.” Later he moved to 
Greenfield, the county seat, where for many years he practised in 
one of the little, single office buildings which so many New England 
lawyers built adjoining or near their residences as workrooms. 

He was the eldest of five children, studied at the public schools of 
Greenfield and at Phillips Andover Academy and graduated from 
Dartmouth College in 1874. For a short time, he acted as principal 
of the old academy at Northfield. He also did a little journalistic 
work. After studying for about a year in the Harvard Law School, 
he was admitted to the bar in Franklin County on August 21, 1876. 
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Entering practice with his father, he continued in general practice 
for twenty-three years until his appointment as associate justice of 
the Superior Court. Dartmouth College conferred on him the degree 
of LLD in 1906. 

While he was a life-long Democrat in politics, during this period 
he was elected to the legislature in 1882 and in 1889 he was elected 
district attorney in a strongly Republican district because he was so 
widely respected. He was appointed to the Superior Court in 1898 
by Governor Wolcott. He was appointed Chief Justice in 1905 and 
served until 1922. 

Outside of his professional work, he had an enthusiastic interest 
in legal history and in his flowers. During his vacations for a period 
of years, he tramped through the woods and traced the old Mohawk 
Trail, which has since been developed into a state highway, and his 
work in locating this trail is said to have been largely responsible 
for the choice of the name which was given to the highway. 


WALTER PERLEY HALL 

(From the Memorial proceedings in the Superior Court at Wor- 
cester, June 27, 1942, Chief Justice Higgins presiding.) 

He was born in Manchester, New Hampshire, on May 9, 1867 and 
died in Fitchburg, Massachusetts, on March 10, 1942. 

While he was still a boy, his parents moved to the city of Worcester, 
and there his youth was spent. Attending the public schools, he was 
graduated from the old Worcester High School in 1885. He was will- 
ing to work and to give the best that was in him to the task at hand. 
At Brown University, he became an outstanding scholar. He was the 
leading debater of the University. His interests were broad. He was 
manager of the Varsity baseball team, and took part in other extra- 
curricular activities. In 1888, he was graduated from Brown. His 
alma mater called him back in 1910 to receive the degree of Master 
of Arts and again in 1928 as the recipient of the degree of Doctor 
of Laws. 

Following his graduation from the Harvard Law School in 1891, 
he was admitted to the Massachusetts Bar. He began practice in 
Worcester in the office of Francis A. Gaskill, subsequently Justice of 
the Superior Court. Shortly afterwards, the young lawyer moved to 
the town of Clinton and became a partner of Charles G. Bancroft. 
He became Solicitor for the Town of Clinton. 


In 1900, he was appointed City Solicitor of Fitchburg, succeeding 
the late Justice Edward Peter Pierce. He served in this capacity for 
four years. In 1905, George S. Taft, District Attorney of Worcester 
County, appointed him an Assistant District Attorney. The follow- 
ing year, he was appointed First Assistant Attorney General by the 
Hon. Dana Malone. In 1908, he left the Attorney General’s office to 
become Chairman of the Massachusetts Railroad Commission. Three 
years later, he accepted the appointment as a Justice of the Superior 
Court tendered him by Governor Eugene M. Foss. 

On May 17, 1922, he was appointed Chief Justice by Governor 
Channing H. Cox, and served for the rest of his active life, retiring, 
because of ill health, on September 15, 1937. 
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During his judicial career, the business of the Court increased. 
Problems of administration grew in numbers and in complexity. Na- 
tional prohibition became the law of the land, and with other factors 
placed a load upon the machinery of the criminal side of the courts. 

On the civil side of the Court, the tide of litigation steadily rose. 
The general use of the automobile in American life brought with it 
increased litigation which created problems. He constantly struggled 
to keep his Court abreast of the needs of the changing times—and 
with a high degree of success. 


JOHN PATRICK HIGGINS 
(From the response of Hon. Walter Collins, whose service on the 
court embraced the entire tenure of Chief Justice Higgins, at the 


presentation to the Court of a portrait of the Chief Justice—Chief 
Justice Reardon presiding.) 


He was born on February 19, 1893 in the densely populated and 
cosmopolitan West End of Boston where so many generations from 
other shores have made their first American home. 


He graduated with high marks from the Boston English High 
School. After completing one year at Boston College, he transferred 
to Harvard where he majored in chemistry and received in 1917 the 
degree of Bachelor of Science from Harvard University. Immedi- 
ately enlisting as a yeoman in the U. S. Navy he earned his commis- 
sion as Lieutenant Junior Grade. Following his discharge he en- 
tered the employ of the Navy as an analytical chemist. While in 
that service he enrolled in two schools of law, Boston University by 
day, and Northeastern by night. In 1927 he was admitted to the Bar. 

In 1929 he sought elective office from his old home district, the 
West End, and was elected and re-elected to the Massachusetts 
House of Representatives. In 1934 he was elected, and in 1936 was 
re-elected to the United States Congress. He was appointed in 1937 
by Governor Hurley as our Chief Justice. Thus, within a score of 
years, we find him in diverse fields of endeavor; science, law, state- 
craft, and finally the Judiciary. 


His sittings were chiefly on the criminal side of the Court, where 
he presided with fairness, firmness and dignity. When the evidence 
warranted, he dispensed justice with mercy. He was deeply religious, 
tolerant, and was without prejudices, racial or sectional. He never 
embraced resentments, nor treasured wrongs. Essentially he was a 
kind man, and always considerate of his associates. Socially he was 
extremely friendly. Courage, integrity, and extraordinary sim- 
plicity were his throughout life. He was a man who paid for what 
America did for him by living an honorable and useful life. 


PAUL CASHMAN REARDON 
The present Chief Justice, being still with us and, we sincerely 
trust, likely to stay with us for a long period, does not require an 
anticipatory obituary notice. We simply refer our readers to his ad- 
dress on May Ist (printed in this issue) which reflects his dedicated 
spirit in the high adventure involved in his position. 
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THE STORY OF JUDICIAL ROBES 


Before, and for a short time after, the Revolution, the bar was ' 
classified into barristers and attorneys and beginning about 1761, : 
when Thomas Hutchinson became Chief Justice, both judges and 
barristers wore wigs and gowns. The story of their disappearance 
is told in the “History of East Boston” by William H. Sumner in 
his memoir of his father, Judge (later Governor) Increase Sumner, 
as follows: 

“The use of the robes was discontinued soon after the appoint- 
ment of Judge Dawes to the bench (1792). The Judge was a 
man of small stature, of a most amiable and excellent disposition, 
somewhat of a poet, but had a slight impediment in his speech, 
which made him lisp. Dana, the Chief Justice, was also of small 
stature, but had a very impressive and authoritative manner. The 
Chief Justice took umbrage at this appointment, on account of 
what he considered the undignified appearance and utterance of 
Judge Dawes, and alleged that it was not for his qualifications, 
but by the influence of his father, who was a member of Governor 
Hancock’s Council, that he was appointed. Soon after Judge 
Dawes took his seat upon the bench, the Chief Justice came into 
Court without his robes, while the side Judges had theirs on. 
Upon retiring to the lobby after the adjournment of the Court, 
Judge Sumner remonstrated with the Chief Justice against his | 
undignified appearance without his robes, and said, ‘If you leave 
yours off, Chief Justice, we shall ours also; but remember what I 
say, if people get accustomed to seeing the Judges in a common 
dress, without their robes, the Court will never be able to resume 
them.’ The Chief Justice, with a remark of great asperity, per- 
sisted in his determination, and from that period the robes which 
gave such dignity to the bench, were laid aside.” 


The Court sat without robes for more than 100 years until March 
5, 1901, when, as a result of a petition from leading members of the 
bar while Holmes was Chief Justice, the present simple black silk ; 
robe was adopted. Shortly, thereafter, the Superior Court adopted 
robes and later the Judges of all the Courts followed suit. 
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ZONING — RECORDING VARIANCES 


The “Quarterly” for April 1959 carried a suggestion by Mr. 
Kenneth B. Bond that conditional variances should be recorded 
in the registry of deeds as an additional condition because, in an- 
swer to telephone inquiry about a variance, town clerks do not 


always mention the condition. This suggestion has attracted atten- 
tion. 


Mr. Daniel E. Burbank, Jr. of the Springfield bar writes 
Mr. Burbank’s Letter 


“Mr. Bond’s suggestion presents the same problem that arises on 
all title examination questions. It doesn’t pay to rely on an oral 
telephone answer when certifying to the record title. That is one 
reason a Tax Lien Certificate is obtained when possible so as not 
to rely on a clerk’s answer over the phone. 

“Being on a Board of Zoning Appeals myself, I would think it 
wise to have a notice, maybe in affidavit form, signed by the Chair- 
man of the Board recorded in the Registry of Deeds at the expense 
of the owner. Careful indexing would be important to be certain 
that the instrument would come to light upon running the index. A 
reference on the margin of the deed by which the owner got title 
would be preferable but instructions to the Registry of Deeds would 
be desirable. 

“Our Board of Appeals in Longmeadow has not issued the type 
of variance you refer to in your memo during my term of office 
of about ten years. I thank you for raising the problems and will 
try and keep the proposed recording solution in mind when, as and 
if we should issue such a conditional decision. 

“I would agree as to the Board’s powers. We have issued one 
permit for a gas station on condition they don’t fly loose cheesy 
flags, etc., ie. limiting their advertising to one standard large sign, 
the name on the station and on the pumps and products in racks.” 

We have received another suggestion that legislation is needed 
because recording of such a notice was refused by the register of 
deeds in, at least, one county for lack of authority which is not 
specifically given by statute. The recording of all variances might 
overload the registry, but fairness seems to call for recording 
conditional ones. 


F. W. G. 











MASSACHUSETTS LAW QUARTERLY 


INTRODUCTION 
to 

CHIEF JUSTICE ADLOW’S ARTICLE 
on 


Lemuel Shaw and Municipal Corporations 


At the recent Lawyers’ Institute in Plymouth on June 12th there 
was an interesting discussion of current Municipal law (helpful to 
practitioners) by three experienced Municipal Counsel—Daniel G. 
Rollins, Town Counsel of Brookline, Alan M. Hale, Town Counsel 
of Middleborough and Lakeville, and Harry J. Meleski, City Solicitor 
of Worcester. 

In view of the growing importance of this field of law as municipal 
activities expand, sometimes in questionable directions involving 
questionable powers, the following article by Chief Justice Adlow 
seems peculiarly timely for two reasons: 

First—It gives an exceptionally clear and readable account of the 
principles on which our modern law was developed, between 1830 and 
1860, by Chief Justice Shaw and his associates (listed below) follow- 
ing the disappearance of the Court of General Sessions, the func- 
tions of which are described at the beginning of the article. 

Second—In connection with what is called today “the continuing 
education of the bar’ it seems of some importance that, not only 
younger lawyers to whom Shaw and his court may perhaps seem 
somewhat mythical figures, but their seniors who have forgotten or 
have never fully realized how preeminent Shaw was in our legal his- 
tory, should be reminded by demonstration of the reasons why he has 
been described by Roscoe Pound as “not the least of six outstanding 
judges of the formative era of our law” both of the Commonwealth 
and of the nation. We shall have a bit more to say on this point ina 
later issue, following Chief Justice Adlow’s Article which we are 
glad to print as an important professional contribution to American 
legal history with direct bearing on current problems of the bar and 
of the bench. . 

F. W. G. 


ASSOCIATE JUSTICES SERVING WITH CHIEF JUSTICE SHAW 
Between 1830-1860 


Appointed Left the Bench Died 
1814 Samuel Putnam 1842 Resigned 1853 
1815 Samuel Sumner Wilde 1850 Resigned 1855 
1825 Marcus Morton 1840 Resigned to become Gov. 1864 
1837 Charles Augustus Dewey 1866 1866 
1842 Samuel Hubbard 1847 1847 
1848 Charles Edward Forbes 1848 Resigned 1881 
1848 Theron Metcalf 1865 Resigned 1875 
1848 Richard Fletcher 1853 Resigned 1869 
1850 George Tyler Bigelow 1860 Appointed Chief Justice 1878 
1852 Caleb Cushing 1853 Appointed U. S. Atty. Gen. 1879 
1853 Benjamin Franklin Thomas 1859 Resigned 1878 
1853 Pliny Merrick 1864 Resigned 1867 


1859 Ebenezer Rockwood Hoar 1869 Appointed U.S. Atty. Gen. 1895 
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LEMUEL SHAW AND MUNICIPAL CORPORATIONS 


by 
HON. ELIJAH ADLOW 
Chief Justice of the Municipal Court of the City of Boston 


THE EARLY MASSACHUSETTS TOWN AND THE COURT 
OF GENERAL SESSIONS OF THE PEACE 


When the colonists declared their freedom from royal rule and 
set up their own government they proceeded with their work of 
building a new society by eliminating first those elements which 
in the previous era had been the direct instruments of royal direc- 
tion. They replaced the royal governor and the royal judges by 
men of their own choosing. To the extent that they established 
their government on the basis of popular sovereignty their revolu- 
tion was a huge success. Aside from this there was little to indicate 
that any serious changes had occurred. 

In the towns of the Commonwealth there was little evidence of 
change. The Statute of 1785, C. 75, which conferred on towns “the 
power to agree upon and make rules, orders and by-laws for manag- 
ing and ordering the prudential affairs of the town” was little more 
than what had been recognized and authorized by the colonial 
statutes of 1670 and the provincial act of 1692. (Spalding v. Lowell, 
23 Pick. 71, 77-78.) Actually, the towns continued to pursue their 
method of operation in the colonial fashion for 50 years after the 
Declaration of American Independence. In Massachusetts it was 
not until after the incorporation of Boston as a city in 1822 that 
the townsmen enjoyed real freedom in the management of local 
affairs. It was not the fact of incorporation that made this possible, 
but rather that the era that witnessed the beginning of incorporated 
cities also witnessed the disappearance of ‘the Court of General 
Sessions of the Peace, popularly known as the Sessions Court. 

The role of the Sessions Court has been little understood or ap- 
preciated by modern students of colonial history. Aside from a 
criminal jurisdiction, not unlike that of our Superior Court today, 
the Sessions Court enjoyed a most complete supervisory jurisdiction 
over the affairs of towns. It enjoyed most of the powers exercised 
today by county commissioners; it apportioned taxes; it had the 
final word on the location or the discontinuance of ways; it author- 
ized the warning out and removal of paupers; and it approved the 
by-laws of towns within its jurisdiction. By reason of its judicial 
character it had the authority to issue process summoning parties 
before it. This power to enforce its orders, made it particularly 
effective in dominating the local scene. The judges of the Sessions 
Courts were the masters of local government in Massachusetts just 
as long as these courts existed. 

During the colonial period the judges of these courts were ap- 
pointed by the royal governor and were naturally his willing instru- 
ments. Although they owed their appointment after the Revolution 
to the Governor, the Sessions Court judges continued to strictly 
supervise the administration of local affairs. The notion that the 
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early Massachusetts town was a model democratic society is a pure 
myth. The town meetings could argue and vote and decide, but the 
judges of the Sessions Courts had the last word. Until 1820 Massa- 
chusetts towns were in the control of these juristocrats, and, it was 
only with their passing that town government became the sole re- 
sponsibility of the people. 


THE BEGINNING OF THE NEW ERA 

The advent of Lemuel Shaw to the Supreme Judicial Court coin- 
cides with the inauguration of this new era. He was conscious of 
the significance of the change and was anxious to launch the modern 
municipality on a course that would be safe and reliable. As a lover 
of liberty and a believer in a free society he saw in local self gov- 
ernment the sound basis on which a republican society must rest, 
and he was determined to bring to local authority a consciousness 
of its responsibility and an appreciation of its powers. All the 
opinions of Chief Justice Shaw dealing with problems of local gov- 
ernment reveal the zeal not only of a jurist but of a patriot and an 
educator who is conscious of the shortcomings of the past and de- 
sires to train the local leaders in those procedures which assure 
conformity to law. The juristocrats operated on the theory that the 
people were incapable of self-government. Lemuel Shaw dedicated 
his life to the task of proving that in our democratic society the 
people could rule. But the success of popular government depended 
on the intelligence of the people and of their chosen leaders. It 
depended on an understanding of our institutions and of the tradi- 
tion from which they emerged. It depended on the orderly func- 
tioning of the democratic process, and of a consciousness in the 
people that they were living in a society where all were free and 
equal. To bring the validity of these observations home to the 
people was Lemuel Shaw’s chosen task as a survey of his opinions 
on issues involving local government will reveal. 


THE SCOPE OF LOCAL AUTHORITY 


In Spaulding v. Lowell (23 Pick. 71) Chief Justice provides this 
picture of the ill-defined community from which the town eventually 
emerged: 

“Townships were originally local divisions of the territory, 
made with a view to settlement and disposition of the property 
in the soil. But the inhabitants of each, acted together, on many 
subjects of common interest to themselves, and those especially, 
in the first instance, which affected the partition and appropria- 
tion of the land, amongst the proprietors, who were strictly ten- 
ants in common. But from convenience and necessity, they 
adopted many other regulations, affecting their mutual interests 
as settlers and inhabitants. After these regulations had con- 
tinued for some years, they were recognized and confirmed by 

statute. The first act which seems to have been passed, was in 
1670, forty years after the first settlement. And the provincial 
act of 1692, contains a preamble reciting, that whereas it has 
been a continued practice and custom in the several towns within 
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this province, annually to choose selectmen or townsmen, for the 
ordering and managing of the prudential affairs, etc., and then 
goes on to provide for the choice of selectmen, overseers, con- 
stables, surveyors of highways, tithingmen, fenceviewers, clerks 
of the market, sealers of leather and other ordinary town officers. 
The same statute gives to towns the authority to make orders 
and by-laws, ‘for managing and ordering their prudential affairs 
of such town, as they shall judge most conducing to the peace, wel- 
fare and good order thereof.’ From this and various other legal 
provisions, we think it will be found that towns were not origi- 
nally incorporated with specific and enumerated powers; but that 
the inhabitants and settlers of each township, as organized 
bodies, adopted regulations for their common convenience, and 
when they were incorporated, or rather recognized by general 
laws, as established corporations, the powers which they had 
thus been used and accustomed to exercise, were referred to, 
and confirmed, under the very broad and comprehensive term, 
‘prudential concerns.’” (23 Pick. 71, 78.) 


As he was careful to point out, the towns grew up first and were 
later “recognized by general laws” as established corporations. 
While corporations can only exercise their powers over their respec- 
tive members, for the accomplishment of limited and well-defined 
objects (23 Pick. 71, 75) in the case of towns the objects were not 
clearly defined. “The indefinite and miscellaneous purposes, for 
which they (towns) are constituted” (23 Pick. 71, 75) do not lend 
themselves to complete enumeration. The colonial laws authorized 
the towns “to make such laws and constitutions as may concern 
the welfare of their towns, provided they be not of a criminal, but 
of a prudential nature.” (12 Pick. 227, 230.) If this legislation dealt 
entirely in “loose generalities” the method was explained by “the 
difficulty of foreseeing what the exigencies of such a new and untried 
state of society might require.” (12 Pick. 227, 230.) 

What was meant by prudential concerns was explained in Willard 
v. Newburyport (12 Pick. 227.) 

“no better approximation to an exact description can be made, 
than to say that it embraces that large class of miscellaneous 
subjects affecting the accommodation and convenience of the 
inhabitants, which have been placed under the municipal jurisdic- 
tion of towns, by statute or by usage. Many such subjects will 
probably occur to the recollection of those who are conversant 
with the proceedings of towns, as unquestionably within the 
jurisdiction of towns, in respect to which there are no statute 
provisions; such as public hay scales, burying grounds, wells 
and reservoirs, and many others. A provision for one or more 
public clocks for the common regulation of time, seems to be an 
object of common convenience and necessity, in all large towns 
and populous villages; and the power to provide for them seems 
not only to be incidental to the proper execution of several powers 
expressly given to them, as the regulation of schools to which 
time is important, but we are all of opinion, that it is warranted 
by long usage and practice. It is not, as in the case cited, an 
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expense incurred in respect to a subject placed by the constitu- 
tion and laws in other hands.” (12 Pick. 227, 231.) 


There was no question but that a variety of powers exercised by 
local authorities had never been conferred by statute. For these, 
what better sanction could be found than that provided by usage? 
The fact that certain practices had been commonplace in the opera- 
tion of town matters and had never been questioned was the best 
evidence that they came within the scope of the town function. As 
was pointed out 
“it is not a casual or occasional exercise of a power, by one or a 
few towns, which will constitute such a usage; but it must be a 
usage, reasonable in itself, general amongst all towns of like 


situation, as settlement and population, and of long continuance.” 
(23 Pick. 71, 79.) 


One principle of limitation on the towns’ range of activities was 
pronounced by Chief Justice Shaw when he declared that no town 
could incur an expense with respect to a subject placed by the con- 
stitution and laws in other hands. (12 Pick. 227, 231.) This rule 
found its sanction in the early opinion in Stetson v. Kempton (13 
Mass. 272) which held that a town could not appropriate money for 
matters of defense, that function being under the jurisdiction of 
the Commonwealth. 

Whether a town could appropriate money to repair a clock (12 
Pick. 227) or to build a market house (23 Pick. 71) were common- 
place questions raising no serious or difficult problem for the court. 
But, in answering the questions posed by the cases, the court was 
confronted by the hazards inextricably involved in the use of lan- 
guage liable to misconstruction. Previous legislatures had recog- 
nized the dangers and had evaded the issue by authorizing expendi- 
ture for “prudential concerns” and “other necessary expenses.” It 
was this reluctance to expressly declare the nature and extent of the 
power of towns that had been responsible for the confusion in which 
the subject was involved. It would be futile to say that Chief Justice 
Shaw disposed of the question once and for all. But even though 
he did not furnish a dogmatic rule for the guidance of town officials, 
he did define the bounds beyond which they could not go, and he 
did pronounce the general principles on which the sanction of mu- 
nicipal activity rests. 

In those cases where towns acted under a recognized and lawful 
authority he was careful to examine the nature of the authority and 
to determine whether the acts involved in the issue came within 
its bounds. In Anthony v. Inhabitants of Adams (1 Met. 284) an 
embankment had been erected outside the line of a road under con- 
struction for the purpose of protecting the road from freshets and 
floods. By reason of the embankment the plaintiff’s lands were 
flooded and he sought damages from the town. In denying the 
plaintiff recovery the parties were reminded of the narrow range 
within which powers conferred on towns must be exercised: 


“We are not aware that the town could be bound, or have a 
right, to erect a separate and independent work, not lying within 
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the line of the road as laid out, or adjacent to it, but wholly de- 
tached from it, although such independent embankment or other 
work might facilitate the building, maintenance and future re- 
pair of the highway; nor are we aware of any authority, on the 
part of county commissioners, to require of towns the execution 
of such a work.... 

... A town might be so situated near the outlet of a lake or 
pond, where a road would be liable to be flooded and damaged 
by freshets, and where a very heavy expense would be required for 
the necessary bridges and embankments, but by cutting a canal 
and making a new outlet at the opposite side of the lake, at some 
distance, this expense might be saved. This would hardly be 
sufficient to raise a constructive power in the town, to undertake 
such distant canal, or to confer an authority on county commis- 
sioners to require it. It would lead to a latitude of construction, 
in regard to corporate powers and duties, which would be in a 
high degree dangerous. Such a case can seldom occur, and when 
it does, and is of sufficient importance, it is better to leave it to 
be provided for by a special act of the legislature, which is the 
source and fountain of all public authority. Such an authority 
may be adapted to the particular case, and limited and modified, 
as the circumstances of each case may require.” (1 Met. 284, 286.) 


Here we find the suggestion that undertakings beyond the routine, 
no matter how expedient or necessary, require special legislative 
authorization. Of similar significance was the opinion in Keyes v. 
Inhabitants of Westford (17 Pick. 273) where it was ruled that a 
town is not authorized to expend more than the amount prescribed 
by the county commissioners in the execution of the undertaking. 

The power of municipalities to pass by-laws received the atten- 
tion of the Chief Justice in opinions which served to strengthen the 
hand of authority in the promotion of local purposes. In Comm. v. 
Barnabas Rice (9 Met. 253) he sustained the right of the City of 
Boston to pass a by-law regulating certain practises of vendors in 
the immediate vicinity of the Faneuil Hall Market. In Wright v. 
City of Boston (9 Cush. 233) he sustained the right of the city 
government to pass an ordinance authorizing the assessment of the 
cost of drains on the owners of lots benefitted by the improvement. 
In Nathaniel Goddard, Petitioner (16 Pick. 504), he sustained the 
right of the city to pass a by-law requiring occupants or owners of 
houses bordering on streets, to clear away the snow from the side- 
walks adjoining their houses and lands. 

An interesting question was raised in Comm. v. Caleb Turner 
(1 Cush. 493). By reason of its authority “to make all by-laws that 
may be necessary to preserve the peace, good order and internal 
police” the town of Adams passed a by-law imposing a fine of $20 
upon any person who should sell intoxicating beverages in the town 
of Adams in a less quantity than 28 gallons. Referring to the argu- 
ments of the proponents of this by-law he said: 

“This power would extend, under such a construction, to every 
department of the criminal law, affecting the public peace; to 
assaults and batteries, to riots, routs and unlawful assemblies; 
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to forcible entry and detainer; and to all offences involving a 
breach of the peace. It would also include all acts, which tend 
to disturb the peace, such as libel and slander; and would extend 
to the regulation of all places of public resort and amusement, at 
all times, and under all circumstances. If it were clear from the 
language used, that the legislature intended thus to delegate 
their whole power of legislation, on the subject of the criminal 
law, to towns, it would be a grave question, whether such an act 
would be within their constitutional authority. But we are satis- 
fied, that such was not the intent of the legislature, in the act of 
1847. If the legislature had designed to make so extensive an 
enlargement of the power of towns, it would have been in terms 
more explicit, that such purpose would have been expressed. .. . 

“ ... But another consideration, quite decisive, we think, to 
show that the legislature did not intend to give the unlimited 
power contended for, is, that they used the term ‘by-law,’ and 
gave the power to make ‘by-laws.’ This term has a peculiar and 
limited signification; being used to designate the orders and 
regulations, which a corporation, as one of its legal incidents, has 
power to make, and which is usually exercised to regulate its 
own action and concerns, and the rights and duties of its mem- 
bers amongst themselves. This has been somewhat extended in 
the case of municipal and other quasi corporations; but a broad 
distinction has always been made between the authority of a 
corporation to make by-laws, and the general power of making 
laws. Had the legislature intended to grant to a town the power 
claimed for it, in the present case, we think they would have used 
the term ‘laws’ and not ‘by-laws.’ 

“But whatever other power the legislature intended to confer, 
we are of opinion, that it did not warrant and give effect to the 
by-law adopted by the town of Adams, imposing a penalty on 
all persons for selling strong beer and other intoxicating liquors 
within the limits of that town, without a license. This is a legis- 
lative power, which has been exercised by the government from 
the earliest times, and at the time when this by-law was adopted, 
laws of the commonwealth were in force on the same subject, 
certainly as regards intoxicating liquors, and the by-law makes 
no distinction.” (1 Cush. 493, 495-496.) 


In restricting local authority in the exercise of its power to pass by- 
laws to matters involving the prudential affairs of the town, Chief 
Justice Shaw provided an effective barrier against those who would 
trespass on the legislative domain. (1 Cush. 493, 495.) 

Under Revised Statutes, C. 18, sec. 7, when a building is pulled 
down by direction of the firewards and is the means of stopping 
the fire, the owner is entitled to be reimbursed for his loss by the 
town. In Taylor v. Inhabitants of Plymouth (8 Met. 462) recovery 
was denied to one whose building had been torn down by order of 
the firewards at a time when it was beyond hope of being saved. 
Calling attention to the fact that the force which pulled down the 
building rather hastened than caused its destruction, and that there 
was no voluntary sacrifice of the property of one proprietor for the 
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safety of others, he pointed out that the only basis on which a valid 
claim under the statute could be made was where the loss is the 
immediate act of the firewards. The statute was not intended to 
compensate for unavoidable loss. The statute was reconciled with 
the common law rule in this manner: 

“In order to charge the town, the remedy being given by 
statute only, the case must be clearly within the statute. Inde- 
pendently of the statute, the pulling down of a building in a city 
or compact town, in time of fire, is justified upon the great doc- 
trine of public safety, when it is necessary. Mouse’s case, 12 Co. 
63. In 12 Co. 13, Lord Coke—putting the case as an illustration 
of a general proposition, that what the immediate safety of the 
public requires is justifiable—says, ‘for saving of a city or town, 
a house shall be plucked down, if the next be on fire.’ It is one 
of those cases, to which, says Mr. Justice Buller, the maxim ap- 
plies, salus populi suprema est lex. 4 T. R. 797. But if there be 
no necessity, then the individuals who do the act shall be respon- 
sible. This is the more reasonable, as the law has vested an au- 
thority in the proper officers, to judge of that necessity. But the 
town is responsible by force of the statute only, and such respon- 
sibility is limited to the cases specially contemplated.” (8 Met. 
462, 465.) 


It must already be apparent that Chief Justice Shaw and his asso- 
ciates were pursuing a policy of strict construction in defining the 
powers of towns. It was essential that the landmarks be carefully 
established and that public authorities and those dealing with them 
realize that unless their activities were strictly within the scope of 
their legal authority they were exposed to the risk of loss. 


TITLE AND JURISDICTION 


With the accelerated tempo of the nineteenth century and the 
increase in municipal activity title to and control over lands in 
public use frequently became an issue. In the light of the loose 
and carefree manner in which the early proprietors divided their 
original grants and allotted portions of them to communal purposes, 
it was not an easy task. It was observed that 

“There is great difficulty in applying the strict rules of com- 
mon law conveyancing, to the early acts and votes of proprietors, 
towns and parishes, in the colony and province of Massachusetts, 
without danger of producing some confusion of rights; and the 
fact probably was, that towns, parishes and proprietors, often 
consisted so nearly of the same individuals, that a grant or 
appropriation of one of these bodies to another was little more 
than an appropriation by themselves in one capacity, to the use 
of themselves in another; from which it probably followed, that 
less attention was paid to such acts, than if they had been acts 
of alienation to strangers.” (First Parish Church of Shrewsbury 

v. Smith, 14 Pick. 397, 301.) 

Nor were the pettifoggers slow to uncover the insecure conditions 
on which the title to some town property rested. Perhaps no better 
example can be provided than the facts involved in Brown v. In- 
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habitants of Wenham (10 Met. 494). The cause concerned the title 
to a gravel pit, which over a long period had been used by the town 
of Wenham. The right of the town to the gravel pit was challenged 
by reason of a Statute of 1701 which rendered void all deeds made 
by Indians without the license or approbation of the legislature. 
In 1700 the inhabitants of Wenham had acquired from three In- 
dians, who purported to be the surviving heirs of the late Sagamore 
of Agawam, a deed conveying the Indian title to all the land in the 
town. The court circumvented this apparent irregularity thus: 

” . independently of this statute, the whole court are of 
opinion that, by the true construction of the deed which the 
tenants offered in evidence, it was a mere release of any supposed 
right, equitable claim or interest of the aboriginals in the land 
within the limits of the town of Wenham; that it presupposed 
that those lands had been granted by the government to persons 
who were then seized under those grants; that it enured, by way 
of release, to the town or to individuals, respectively, according 
to their respective grants under the government.” (Per Shaw, 
C. J., Brown v. Inhabitants of Wenham, 10 Met. 496, 499-500.) 


The importance of the opinion in Brown v. Wenham (supra) has 
been overlooked. The 1701 statute (Prov. St. 13 Wall. 3, C. 20) in- 
validating deeds given by Indians had serious implications with 
respect to titles in Massachusetts. In many cases the early colonists, 
in order to promote harmonious relations with their Indian neigh- 
bors, had made formal purchases of areas claimed by them and 
had accepted deeds as evidence of the transactions. As a result a 
cloud hovered over a multitude of titles to land in the Common- 
wealth. Chief Justice Shaw recognized the importance of the ques- 
tion in Clark v. Williams (19 Pick. 499) and disposed of it in this 
characteristic fashion: 

“In the first place, we think it manifest, that this law was made 
for the personal relief and protection of the Indians, and is to 
be so limited in its operation. It is to be used as a shield, not as 
a sword. The law not only prohibits all grants, but all leases and 
conveyances of rights of any sort; and the equity of the statute 
extends to licenses and parol permissions to enter or occupy. 
Whatever right the individual Indian, Jane Barker, might have 
in the land, she could give none to the defendants. 

“But a better reason, we think, is that after a lapse of two 
hundred years, we are to presume that the township of Middle- 
borough was duly granted to the proprietors, and set off to hold in 
severalty amongst themselves, and that the Indian right of occu- 
pancy shall be presumed to have been extinguished, unless the 
contrary is shown. Whenever there was a tract reserved for the 
use and occupation of the Indians; as in the case of Marshpee, 
so as to be inalienable under the laws in question, it is a matter 
of notoriety. This rule of presumption is well founded in the 
principles of the common law, and is now important to the se- 
curity of titles. Under the operation of this rule, the general 
laws of the Commonwealth will have their effect, and lands will 
be held to be inheritable, alienable and transmissible, according 
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to the general rules of law, unless it be shown that they are re- 
served to the use of the aborigines and their descendants. When 
a small tract of land, in an old settled town, has been occupied 
by a person of Indian origin, in the same manner that similar 
lots are occupied by white settlers, we think it is not now to be 
presumed from the circumstance of his Indian origin alone, that 
the aboriginal right of occupancy has not been extinguished, and 
that he holds under that right.” (19 Pick. 499, 501-502.) 


In effect, this opinion, by resort to a most convenient presumption, 
eliminates from the operation of the 1701 act all lands in the Com- 
monwealth except such as were reserved to the Indians in the early 
days of the colony. On this theory, except for lands expressly re- 
served for the “aborigines and their descendants,” all lands were 
acquired from the original proprietors who could sell to Indians 
as well as to white settlers. A title so acquired by an Indian was not 
covered by the 1701 act. The case of Brown v. Wenham (supra) 
reinforced the theory of the earlier case, by construing the deed to 
be a mere release. 

In Cambridge v. Lexington (17 Pick. 222) no question of title was 
involved, but the issue concerned an arrangement between neigh- 
boring towns which had been in effect for over a half century. In 
conferring on this long standing arrangement the sanction of a 
formal engagement, this most valuable rule was provided: 

“The long acquiescence of a party, in an adverse claim of right, 
the long-continued performance of a duty to another, not only 
without resistance but without objection, is a strong ground 
upon which to establish rights and duties, and much of the se- 
curity of property and of the peace of society, is founded upon 
a steady adherence to this salutary rule. It is founded on the 
strictest course of legal reasoning, inasmuch as it would be con- 
trary to all experience for a party long to continue to pay money, 
or perform any other onerous duty to another, unless in pursuance 
of some contract or other legal obligation.” (Cambridge v. Lez- 
ington, 17 Pick. 222, 230.) 


In the case of roads and ways for which no record title could be 
proven, Chief Justice Shaw resorted to the same rule and said, “the 
law proceeds upon the presumption, that at a period anterior to 
legal memory, these highways were legally laid out, of which the best 
evidence has been lost.” (Thayer v. Boston, 19 Pick. 511, 514.) 

In Commonwealth v. City of Roxbury, the public was reminded 
that while an act incorporating a town defined the limits of its 
jurisdiction, no part of the public property embraced by these bounds 
vested in the town “without words of grant of the soil.” (9 Gray 
451, 494.) In the absence of an express grant, whatever public lands 
were within the jurisdictional bounds of the town remained under 
the exclusive control of the Commonwealth. In the absence of a 
specific grant of lands to the town from the public domain, what 
lands the town had were derived either by grant from the original 
proprietors or by subsequent purchase. 

In Massachusetts where so many towns bordered on navigable 
streams many disputes arose involving the rights of towns with 
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respect to the flatlands between the high and low water mark. The 
colonial ordinance of 1647 had vested the title to this zone in the 
owners of the uplands. However, certain towns asserted the right 
to establish ways across them, and to dispose of the right to take 
oysters from them. In Dill v. Wareham (7 Met. 438) it was decided 
that the town had no right to dispose of the privilege of taking 
oysters from the shore, and that a contract conferring this right on 
an individual was void. (See also West v. Sampson, 8 Cush. 347 and 
Lakeman v. Burnham, 7 Gray 437.) It was likewise stated in Com- 
monwealth v. City of Roxbury that: 

“towns, in virtue of their authority to lay out town ways, can- 
not exercise that jurisdiction over lands between high water and 
low water mark, although plainly, within their territorial limits 
and jurisdiction.” (9 Gray 451, 494.) 


For communities bordering on navigable waters these decisions 
had far-reaching implications in that they restricted the activity 
of local authority to areas inside the high water mark. Everything 
considered, the convenient presumptions formulated by Chief Jus- 
tice Shaw with respect to the town’s rights in its lands served to 
set at rest many questionable claims which might have proved 
bothersome. 


Ways 

The obligation of local authorities to lay out and maintain ex- 
isting ways was imposed by statute from earliest times. (Province 
Laws 1693-4, C. 6; St. 1786, C. 81; Rev. Sts. C. 25.) With the rapid 
development of our 19th century culture, particularly the growth 
of towns, the rustic simplicity of the colonial era gave way to the 
development of comprehensive communication systems within and 
between the thriving communities of the Commonwealth. In some 
instances large land holding corporations laid out entire communi- 
ties on the basis of plans, prepared by competent engineers. The 
development of South Boston by its proprietors under authority of 
a legislative act (Act 1803, C. III) provides a most interesting ex- 
ample of community planning. In a similar manner the tract 
known as Noddle Island was laid out and developed by the East 
Boston Company (Act 1833, C. 152). These two developments were 
achieved without any substantial outlay of money by public au- 
thority. But the advantage had only temporary implications. Aside 
from the initial cost, the maintenance of public ways was a public 
responsibility which the Shaw court had frequent occasion to define. 

At what time did the responsibility of the town to safely main- 
tain a way attach? The question was not uncommon. Contractors 
would insist that a road had been completed in accordance with the 
specifications in a contract, while the selectmen of a town would 
insist that it had not. In the meantime the public would proceed to 
use the road without regard to the pending controversy. In Drury 
v. Inhabitants of Worcester (21 Pick. 44) the problem posed by the 
condition was analyzed and this rule provided: 

“Statutes providing for the opening of new public highways, 
and town ways, have not designated what acceptance of the way, 
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when laid out and made, either by the county commissioners, the 
town officers or otherwise, or what other act, shall constitute the 
opening of a highway to public use, so as to subject the town 
to an indictment for not keeping it in repair, and to a civil action 
for damages, to any one who shall sustain loss by the way of 
necessary repair. It therefore remains a question for judicial 
construction. It seems very clear, that the mere adjudication of 
the commissioners, duly recorded, cannot of itself constitute a 
highway for use. Nor after a certain amount of labor is done 
upon it, by cutting trees, blasting rocks, and preparing it to be- 
come a travelled road, can it be so considered. 

“It seems equally clear, that after a highway has been regularly 
laid out, by competent authority, a time fixed for the town to 
complete it, and it is subsequently actually opened to the use of 
the public, those who have the right to use it, may presume that 
what was to be done by way of acceptance, has been done, and 
that it has become in fact a public highway, and the responsibility 
of the town thenceforth attaches. Were it otherwise, a town by 
refusing in form to accept a highway and to declare it finished 
and opened for public use, might for a long time, if not forever, 
avoid the responsibility, which the law means to cast upon towns, 
contrary to the plain intent of the statute. And should a town 
protest against the opening of a highway for use, if they take no 
measures to give effect to such protest, by keeping it closed, or 
by keeping up such bars and visible signs, as clearly to indicate 
to travellers, that it is not an open and public highway, they can- 
not justly avoid the responsibility, which attaches to them. It 
follows as a necessary consequence, that whenever by positive 
act or tacit permission, they suffer a highway to be opened to 
public use, and to be actually used by the public, the town be- 
comes responsible for its safe condition.” (21 Pick. 44, 48-49.) 


Whether a highway could be established by dedication in this 
Commonwealth was a question that found the Shaw court divided 
(Hobbes v. Lowell, 19 Pick. 405). While Chief Justice Shaw and a 
majority of his brethren felt that the common law rule as followed 
in England applied here, Justice Morton was equally emphatic in 
insisting that it did not. One who reads the conflicting opinions in 
Hobbes v. Lowell (supra) will be impressed by the lucid analysis of 
Judge Morton’s dissent. That the dissenting opinion bore fruit in 
subsequent legislation which forbade the establishment of ways by 
dedication (Statute 1846, C. 203) reveals the opposition of local 
authorities to a principle which deprived them of the privilege of 
determining in all cases which ways should be laid out. As for 
those ways, established by dedication and already in public use 
when the 1846 act was passed, the rule declared by Chief Justice 
Shaw in Hobbes v. Lowell (supra) continued in effect, and the 
municipalities continued to be liable for their maintenance and 
repair. 

An interesting question involving the extent to which a way 
given to a city for a limited purpose might be used was raised in 
Hemphill v. City of Boston (8 Cush. 195). In this case the owners 
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of land opened and dedicated the way to public use as a footpath, 
placing a fence across it so as to limit its use to foot passengers. 
When an occupant of a carriage was injured by reason of the fence, 
he was denied recovery, the Chief Justice ruling: 

“Now he who gives his land to the public may prescribe the 
terms and limitations on which he gives it, and if it be accepted 
at all, it must be accepted with the limitations, qualifications and 
restrictions prescribed ... 

“If it be given for a special and limited use and purpose, as for 
a foot-way, it must be accepted and held for that use only; or it 
must fail altogether, and then no public right is established by 
the gift.” (8 Cush. 195, 197.) 


Since earliest colonial times the routine for laying out and es- 
tablishing public ways was prescribed by law. Land could not be 
taken ‘without due recompense to be made by the town, as the select- 
men and the party interested may agree, or as shall be ordered by 
the justices in quarter sessions upon inquiry into the same by a 
jury to be summoned for that purpose.” (Prov. Laws 1693-4, C. 6, 
s. 4.) Whether the prescribed requirements for a valid taking of 
land for the purposes of a way were met occasionally became an 
issue. Two cases, involving takings made many years before, pro- 
vided Chief Justice Shaw with an unusual opportunity to dispose 
of this question. 

In Hancock v. City of Boston (1 Met. 122) the issue was raised 
in 1840 on the regularity of a taking made in 1815. The petitioner, 
represented by his guardian, was an insane person at the time of the 
taking and continued in that condition up to the time of bringing 
the petition. At the time of the taking the petitioner had no legal 
guardian, and was interested only as a possible reversioner in the 
property. The court found little difficulty with the petition. Point- 
ing out that the father and brother of the petitioner were present 
at the hearing in 1815, and protected the petitioner’s interest to 
the fullest, the Chief Justice revealed the court’s reluctance to 
seriously entertain claims based on mere technicalities: 

“But it has been strongly insisted that the proceedings were 
irregular and void, because they affected the reversionary interest 
of Thomas Hancock, who then was, and ever since has been, non 
compos, and had then no legal guardian, though one was ap- 
pointed soon after. But we think such a principle cannot be main- 
tained. Where public and official notice is given to all persons 
concerned, it would be most dangerous to hold, that because 
there is some one interested in some portion of the estate to 
be affected, who is under disability, the proceedings are null and 
void, and may be quashed at any subsequent time. No highway 
of any considerable extent, or any public improvement, extending 
over a considerable number of estates, could ever be safely made 
under such a principle. Such public and official notice must neces- 
sarily bind all interests. Nor is any practical injustice likely to 
be done by this means. If there are married women, minors, and 
persons non compos, or under any disability, interested in such 

property, they will ordinarily have husbands, parents, brothers, 









————S 








LEMUEL SHAW AND MUNICIPAL CORPORATIONS 65 


or other friends, having a common interest or sympathy with 
them, who will either take care of their interests, or who will 
make the necessary representations to the judge of probate, and 
obtain the appointment of guardians, when it is necessary to the 
performance of official acts. In this very case, although Thomas 
Hancock was under disability, and incapable of acting for himself, 
yet his father and his brother were actually present before the 
selectmen prepared to protect his interest as well as their own. 
These are the persons, who would be regarded as the friends 
and natural protectors of such a disabled person, and who would 
be looked to, to see that an official guardian should be appointed 
when necessary. Indeed the same brother, who was then present 
before the selectmen, now signs the petition as his guardian. We 
cannot perceive, therefore, that the interests of Thomas Hancock 
have suffered from the fact that official notice was not given; 
and we are satisfied that, in point of law, if such notice had been 
given; the proceedings would not have been void, or liable to be 
quashed, because Thomas Hancock had a reversionary interest 
in the estate, and was under disability as a person non compos, 
without a guardian. (1 Met. 122, 125-126.) 


In Wright v. Tukey (3 Cush. 290) the regularity of the proceed- 
ings by which the selectmen of Boston accepted the plan of the 
South Boston Association in 1805 was brought in issue. By virtue 
of the authority conferred by Acts 1803, C. 111 the South Boston 
tract was laid out in accordance with a plan prepared by Mathew 
Withington. In accordance with the provisions of this act the street 
lines indicated on the Withington plan were adopted and fixed by 
the selectmen, the ways not to be completed “sooner than they may 
deem it expedient so to do.” (Acts 1803, C. 111, s. 3d.) The select- 
men took advantage of the terms of this act and accepted the offer 
of the proprietors of the South Boston tract. Over 40 years later 
the validity of the taking was made an issue, and a property owner 
built a fence across the way at the corner of “G” Street and Broad- 
way in South Boston. Police Chief Tukey proceeded to tear down 
the fence, and in an action of trespass the opportunity was provided 
to determine the city’s rights. While Chief Justice Shaw in his 
opinion carefully examined the evidence in detail, the summary 
manner in which he declared the law applying to the situation is the 
best proof of his impatience with those who build on frivolous pre- 
texts. In this short paragraph he disposed of the issue: 

“In general, a court will not interfere on such a petition, where 
there is no substantial error (Ex parte Weston, 11 Mass. 417); 
or to correct errors in form, in establishing a highway, after the 
way has been located, accepted and made (Ex parte Miller, 4 
Mass. 565; Rutland v. Worcester, 20 Pick. 71); or where parties 
interested are proved to have had actual notice, although it does 
not appear on the proceedings (Hancock v. Boston, 1 Met. 122) ; 
or where a great length of time has elapsed, and parties inter- 
ested have acquiesced (Hancock v. Boston, 1 Met. 122; Whately v. 
Franklin, 1 Met. 336); or where substantial justice has been 
done, and where, on reversal, the parties could not be placed in 
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status quo (Comm. v. Westborough, 3 Mass. 406; Rutland v. 
Worcester, 20 Pick. 71; Gleason v. Sloper, 24 Pick. 181; Whately 
v. Franklin, 1 Met. 336).” (3 Cush. 290, 300.) 


In Commonwealth v. City of Boston (16 Pick. 442) the city was 
indicted for failing to maintain certain streets in the South Boston 
area so as to be reasonably safe and convenient for travel. Because 
of the special circumstances under which the South Boston street 
lines were established, the question the court had to determine con- 
cerned the manner in which the city authorities evidenced their 
determination to make these streets public ways. In the case be- 
fore the court the city authorities had voted to make the streets 
involved “passable for travel.” To the court: 

“When such expediency is declared by the city .. . the way 
forthwith became in all respects a legal public way.” (16 Pick. 

442, 444-447.) 


An act establishing a public way involves the public in two dis- 
tinct responsibilities. First, the matter of compensating the owners 
for the land taken for the way; second, the nature of the way pro- 
vided by authority which satisfies the legal requirements that it is 
safe and convenient for public travel. Whether the parties agree 
on the value of the land taken or the cause is submitted for deter- 
mination to a legal tribunal, no serious legal problem is involved in 
the determination. It is when the unusual occurs that the issue 
provides a challenge to the court. Such an issue arises after local 
authorities have made a taking of land for purposes of a way and 
have abandoned the project before the way has been opened. The 
opinion in Hallock v. Inhabitants of Franklin County (2 Met. 558) 
provides the best rule applicable to the situation: 


“By the judgment establishing and locating the highway, be- 
fore any act done towards fitting it for use, the rights of the 
parties are fixed and vested, and the public acquire a right to the 
public easement, as long as it shall be their pleasure to use it; 
and the right of the owner of the land, over which it passes, to 
his compensation, is complete. Harrington v. County Commis- 
sioners of Berkshire, 22 Pick. 263. Westbrook v. North, 2 Greenl. 
179. Hampton v. Coffin, 4 N. Hamp. 517. The way becomes a 
highway from the adjudication, and the right of the public be- 
comes complete; although before the liabilities of the town, for 
damages which may be sustained by travellers, attach to it, some 
time must necessarily be allowed to fit it for actual travel, and 
some actual or constructive notice must be given that it is so 
fitted and opened for travel. The subsequent discontinuance of 
the highway, whether very soon after it has been established by 
the adjudication, or after a long lapse of time, is a new, sub- 
stantive, distinct official act. It does not rescind nor annul the 
former proceeding, but it assumes its continued existence as the 
basis of the discontinuance. (2 Met. 558, 560.) (See also Har- 
rington v. County Commissioners of Berkshire, 22 Pick. 264.) 


While the opinion appears to confer a gratuity on the land owner 
whose damage is merely nominal, the damage could be serious 
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where the project of laying out the way has been commenced, trees 
and stones and even structures removed, and the project discontinued 
before the way is completed. In the latter case the land owner suf- 
fers real damage. Whatever the situation, the rule laid down by 
the court served to restrain public authorities from hasty and ill- 
considered action in laying out ways. 

In exercising the power of eminent domain what was the nature 
of the interest taken by the public? Was it a fee or an easement? 
In Harback v. City of Boston (10 Cush. 295) it was stated that: 

“if land be taken for a highway, where the benefit to the public 
commonly consists in the use of the surface, for the purpose of 
travelling, with its incidental use for draining, repair, etc., there 
is no reason why the right of the owner in a valuable spring or 
mine, or quarry under it, being such as can be profitably enjoyed 
by the owner, consistently with the entire use of the surface by 
the public for a highway, should be taken or disturbed.” 


In other words, the public purpose is met by the mere taking of an 
easement, and in the absence of peculiar circumstances, making the 
enjoyment of more than the surface essential to the project, the 
exigency does not require a taking of the fee. (See Harrington v. 
Berkshire County, 22 Pick. 264.) 

When the turnpike corporations began surrendering their charters 
and abandoning their roads, many of the ways were taken over by 
town and county authorities. There were occasions when owners of 
the fee over which such ways passed sought damages from the 
public despite the fact that they had already received damages from 
the turnpike corporations. In Murray v. County Commissioners (12 
Met. 455) Chief Justice Shaw ruled against the already compensated 
fee owner. He declared that the transfer to the public was not a 
change in use but a change in the manner of control, and, further, 
that if anyone was entitled to compensation from the public it was 
the turnpike corporation which had already paid the owners for the 
easement. (12 Met. 455, 458.) 

The right of a property owner along a right of way to acquire a 
right by adverse possession by encroaching on the way was denied 
in Parker v. Framingham (8 Met. 260). In this case the court said: 

“It was intimated, ... that having long occupied a part of the 
soil of the turnpike, lying between their shop and the travelled 
part of the road, for laying materials, and other like uses, they 
had acquired a title by possession. But we think it very clear, 
that such occupation was permissive and not adverse, and there- 
fore constituted no title by possession. It was not adverse to the 
owner of the soil; because, during the continuance of the turn- 
pike, he had no right to the possession. It could be no disseizin of 
the turnpike proprietors, or of the public; for they had an ease- 
ment only, and no seizin. 

“But further; it is common for farmers and mechanics, and 
other adjacent owners, to use part of the soil of the highways, 
turnpikes, and other public ways, especially where they are wide, 
and where the travelled path occupies a part only of the width. 

We think this is usually understood to be permissive, and liable 
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at any time to be suppressed as a nuisance; and it would be con- 
trary to the truth of the case and the understanding of the par- 
ties, as well as contrary to true policy and the rights of the pub- 
lic, to consider such use of the highway adverse.” (8 Met. 260, 
268.) 


This rule has broader implications than appears at first sight. It 
not only preserves the essential character and quality of ways for 
public purposes, but secures them for such persons as have a direct 
interest in the continued existence of the way even after the way 
has been abandoned by discontinuance or disuse. In characteristic 
fashion the Chief Justice provided the sound reason underlying the 
rule: 


“It is a settled rule, that when land is granted, described as 
bounding on a way, it is an implied covenant that there is such 
a way; that so far as the grantor is concerned, it shall be con- 
tinued; and that the grantee, his heirs and assigns, shall have 
the benefit of it. Parker v. Smith, 17 Mass. 413. It seems reason- 
able, and quite within the principle of equity on which this rule 
is founded, to apply it to the discontinuance of a highway; so that 
if a man should grant land bounding expressly on the side of a 
highway, and the highway, by competent authority, should be 
discontinued, such grantor could not so use the soil of the highway 
as to defeat his grantee’s right of way, or render it substantially 
less beneficial.” (8 Met. 260, 267.) 


In the light of this opinion it becomes apparent that the easement 
taken by the public for a way must be a perpetual easement regard- 
less of the possibility of the discontinuance of the way. Chief Jus- 
tice Shaw’s capacity to grasp not only the immediate but remote 
implications of the issues before him, coupled with a desire to set 
at rest doubts concerning the security of interests, called forth his 
best talents even though the cause before him involved a relatively 
minor claim. At a time when progress demanded the abandonment 
of turnpikes and the relocation of roads, the interests of a 
multitude of property owners whose rights of way were threatened 
were matters of paramount concern. 

In modern times when accident litigation appears to dominate the 
legal scene there is an undue emphasis on the question of whether 
the locus of any accident or an offense is a public way in the strict 
legal sense. In many cases judges as well as lawyers have overlooked 
the important fact that, for purposes of vindicating legal rights 
involved in civil and criminal matters it is not the legal form in 
which the way was established that determines the issue, but the 
manner in which the road is used by the public. 

The issue becomes important in two ways: First, it is essential 
to the establishment of a claim against a town for injury caused 
by a defect in the way that it be proved that the locus of the defect 
is such a public way that the town is obliged to keep in repair. Such 
a way is one that has been laid out by public authority in accordance 
with statutory routine; it may be one that was established by dedica- 
tion prior to the passage of St. 1846, C. 203 which provided that no 








RP 








—=rPeerNs Vw orw F 


Salers O 











LEMUEL SHAW AND MUNICIPAL CORPORATIONS _ 69 
way by dedication shall be made chargeable upon a town unless 
accepted. But aside from these the basic network of ways and roads 
upon which our entire communications system in the Commonwealth 
has been laid is represented by those roads which were laid out in 
the remote past, their origin lost in obscurity. In Jennings v. Tisbury 
(5 Gray 73) it was ruled that evidence of general uninterrupted use 
of a road as a highway for 20 years is sufficient to charge a town 
with liability to repair it. The public can acquire a right to a road 
by prescription, but when it does it is liable for its maintenance and 
repair. 

A second consideration derives from the fact that concerns of 
public safety require the regulation of traffic by law. There has 
been a tendency to give an exaggerated emphasis to the question of 
whether a way has been created with due formality in determining 
whether an offense under these laws has been committed. 

Several opinions of the Chief Justice are relevant to this interest- 
ing issue. In Commonwealth v. Gammons (23 Pick. 201) where the 
issue involved a road, privately owned, but open to public use, 
he said: 

“The case has been argued for the defendant, on the ground, 
that the word ‘road’ in the statute, must be limited to the use of 
a highway or town-way, in which the public have a right to pass 
and repass. But the Court are of opinion that the statute ought 
not to receive so limited a construction. The words are, ‘when- 
ever any persons shall meet each other, on any bridge or road, 
travelling with carriages,’ etc. The term ‘road’ is not necessarily 
limited to a public way; and there is nothing in the reason or 
purposes of that law, from which such a limitation can be implied. 
The object of the law is to prescribe a rule of conduct, for the 
convenience and safety of those, who may have occasion to travel 
and actually travel with carriages, on a place adapted to and fitted 
for travel, and actually used for that purpose, by a public laying 
out or by the dedication of the owners, or the actual permission 
and license of the owners, for the time being. 

“Upon the construction of the statute the Court are of opinion, 
that the term, ‘road,’ used in the statute without qualification, 
applies in its ordinary acceptation to a place set apart and ap- 
propriated, either de jure or de facto, to the purpose of passing 
with carriages, whether by public authority, or by the general 
license and permission of the owners; that all the reasons, which 
induced the legislature to prescribe the rule requiring travellers 
respectively to turn to the right, extend to all roads so used; and 
therefore that it is no defence, on a prosecution for a violation of 
the statute, to show that the place where the collision took place, 
was not a public way.” (23 Pick. 201, 203-204.) 


It is important that this rule be understood today, when huge develop- 
ments, evidenced by shopping centers, housing projects, and vast 
areas devoted to sports contain their own privately established and 
maintained road nets. The public taking of land for a way is 
important to the issue of responsibility for defects in the way, it is 
important to the issue of who can decide how the way should be laid 
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out, but it is immaterial to an issue arising from the manner in 
which the way is used by the public. Drunken driving is as much 
an offense on a de facto as on a de jure way. Negligence is as cul- 
pable on a privately owned road used by the public as on one that 
has been formally laid out by authority. Recent decisions involving 
the operation of motor vehicles by drunken drivers over private 
ways appear to overlook the broad scope of this opinion. These 
words of Chief Justice Shaw have a vital bearing on the issue: 

“It is argued, that such a construction will trench upon the 
rights of private property, and the legislature have no power to 
prescribe the rules by which individuals shall be governed, in 
the use of private property. But we think this rule does not impair 
the rights of private property; it confers no right of way, in the 
lands of private owners. They may exclude all persons, if they 
think fit. But when those owners, by grant or permission or 
general license, express or implied, do allow their land to be used 
for a road, the legislature, having a superintending power over 
the persons and conduct of all the citizens, may prescribe a rule 
by which they shall use this privilege, whether permanent or 
temporary, for their mutual safety and convenience.” (23 Pick. 
201, 204. See also Comm. v. Thompson, 12 Met. 231.) 


LIABILITY FoR DEFECTS 


When was a street reasonably safe for travel? The question did 
not lend itself to simple explanation. In the development of the law 
of municipal corporations time has failed to provide a clearcut 
definition of a “defect.’”” Even today juries struggle with the problem 
bewildered by the confusion deriving from conflicting versions of 
facts encumbered by the ponderous rulings of law given by the 
court. In the Shaw era the question was comparatively new. The 
colonial age was satisfied with highways that were passable. If a 
town neglected to fill a hole caused by a cave-in or to remove a tree 
which obstructed the way the prosecuting authorities might procure 
the indictment of the officials whose neglect of duty was responsible 
for the nuisance. 


But the law which permitted such proceedings did not meet the 
demands of the 19th century. The rustic of colonial days travelled 
the ways conscious of the shortcomings of a communications system 
which had evolved from the early trails and cowpaths. Travellers 
on the highways in colonial times were aware of the hazards of 
travel on the road and exercised a caution commensurate with the 
danger. With the growth of towns and the increased use of roads 
there was a gradual improvement in the quality of the highways that 
were built, and with this a gradual reduction in the caution exercised 
by travellers. In the wake of all this followed claims for injuries 
against towns. 

In Fitz v. City of Boston (4 Cush. 365) the factors that prevented 
a clear-cut definition of what was “safe and convenient for travel- 
lers were discussed.” The law did not require a road of uniform 
quality. The nature of the transportation which it accommodated 
had to be considered; the volume of traffic; the extent to which pe- 
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destrians had occasion to use it; the varying speeds of the different 
types of vehicles using it; all these had to be considered in deciding 
the question. Under proper instructions from the court it was 
essentially a question of fact for the jury to determine. (4 Cush. 
365, 368-369.) 

With the passing of time the court had occasion to review the facts 
involved in actions against towns for such defects, and gradually 
the court judicially established certain limits to the zone of responsi- 
bility. In Raymond v. City of Lowell (6 Cush. 524) the Shaw court 
(opinion by Fletcher, J.) ruled that: 

“The projection of the movable grating of a culvert, from one 
to two inches above the level edge of the sidewalk against which 
it rests, is not a defect, which shows a want of ordinary care on 
the part of the city, as will make them responsible for an injury 
occasioned by stumbling over the grating.” (6 Cush. 524, 537.) 


That the pedestrian had no right to assume that the street was 
smooth and even, and must exercise that caution and prudence 
adapted to the nature of the case, was the dominant theme of the 
Raymond case (6 Cush. 524, 531). It was the court’s answer to the 
multitude of vexatious claims which were beginning to require the 
attention of local authority. (See Howard v. Bridgewater, 16 Pick. 
189.) 

There were occasions when the conditions on the highway were 
not, in legal contemplation, traceable to the default of public auth- 
ority. In Brailey v. Southborough (6 Cush. 141) it was ruled that 
an action could not be maintained against a town for damages 
occasioned by the obstruction of the highway by snow negligently 
suffered to remain thereon by reason whereof the plaintiff was 
prevented from passing with his horse and sleigh. 

Brailey v. Southborough (supra) pronounces an important prin- 
ciple in the law of municipal corporations. There are a multitude of 
situations which result in great damage and inconvenience to the 
general public. The laying of a sewer drain may result in the block- 
ing of a street; some projects may require the rerouting of traffic. 
While the street is neither safe nor convenient or even available 
under these conditions, no right accrues to any individual by reason 
of their existence. Recovery is permitted where injury is the direct 
and proximate result of the defect: there can be no recovery where 
the loss results from the inability to use the way. The rule of law 
is best explained by this statement involving a claim for damages 
by reason of the obstruction of way by snow: 

“The court are clearly of opinion that this action cannot be 
maintained on the Rev. Sts. C. 25 sec. 22. They give a remedy to 
any one who has received ‘any injury in his person or property 
by reason of any defect or want of repair.’ The construction, 
which has been put on this provision, and which we consider a 
just one, is, that it must be a damage sustained in using the road, 

and also in using it with due care and skill. Tisdale v. Inhabitants 
of Norton, 8 Met. 388. Adams v. Inhabitants of Carlisle, 21 Pick. 
146. The special damage, for which this statute gives a remedy, 
must be one of which the defect in the highway is the direct and 
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proximate cause. That damage, which a party sustains, in con- 
sequence of not being able to use a highway, is one which he sus- 
tains, in common with all the rest of the community, from the 
failure of the town to perform a public duty, and can be properly 
redressed only by a public prosecution. Were it otherwise, every 
individual in the town or the adjoining towns, who owns a team 
or carriage, and would occasionally find it convenient to use the 
road, would have a separate action. Co. Lit. 56A. 3 Mod. 294. 
3 Woodeson 190. 

“Even in an action at common law, where one sues to recover 
special damage, for an injury sustained by an obstruction in a 
highway, it must be shown that his damage is special, and 
peculiar in kind, as by driving against a log; Fowler v. Sanders, 
Cro. Jac. 446; or falling into a ditch. Co. Lit. 56A Carth. 194. 
The damage arising from being unable to use the way, being 
common to all the public, is not the ground of private action.” 
(Holman v. Townsend, 13 Met. 297, 299.) 


This principle has gone far to limit the zone of responsibility of 
municipalities so far as their liability to individuals for damages 
are concerned. 

In all these cases involving the liability of towns for injuries 
suffered on public ways, the entire Shaw court adhered closely to the 
express language of the statute conferring the right to sue on the 
injured party. It is in this spirit that a husband was denied con- 
sequential damages, such as medical expenses and loss of services, 
where his wife has been injured by reason of a defect in the high- 
way. (Harwood v. Lowell, 4 Cush. 310, 313.) In like vein it denied 
recovery for an injury where the claimant failed to prove, as re- 
quired by the statute, that the defect had existed at least 24 hours. 
(Brady v. Lowell, 3 Cush. 121, 124.) In a case involving a defect in 
a bridge over a railroad it pointed to the statutory provision which 
provided: 

“That every railroad corporation shall maintain and keep in 
repair all bridges, with their abutments, which such corporation 
shall conduct over or under any turnpike road, canal, highway or 
other way. This law expressly declares the duty of the railroad 
company to maintain and keep such bridges in repair. It applies 
to just such a bridge as the one of the defect in which the plaintiff 
complains.” (Rev. Sts., C. 39, sec. 72—Sawyer v. Northfield, 7 
Cush. 490, 495.) 


In the promotion of this policy of strictly construing the statute 
imposing liability on towns for defects in ways Chief Justice Shaw 
delivered an opinion of far-reaching consequence in Marble v. City 
of Worcester (4 Gray 395). This opinion limited recovery to cases 
where the defect in the way was the sole cause of the injury. (For a 
fuller discussion of this opinion see MASSACHUSETTS LAW QUAR- 
TERLY, Vol. 42, No. 3, pp. 69-71, Oct. 1957—““Lemuel Shaw and Law 
of Negligence.’”’) The rule in the Marble case had been proclaimed 
earlier the same year in a short opinion which declared: 
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“in order to recover of the town for a defect in its highway, the 
traveller must not only drive with due care and skill, but must be 
using a proper horse and vehicle, with strong and suitable harness; 
and that, if there be any defect in any of these particulars, and 
such defect contributes to the disaster, the town is not liable, 
although the way be defective. The reason is, because it is impos- 
sible to know what proportion of the damage is occasioned by one, 
and what by the other, or whether there would have been any 
damage at all but for the traveller’s own default. The authorities 
are numerous; we cite a few only, of those most familiar. Smith 
v. Smith, 2 Pick. 621. Lane v. Crombie, 12 Pick. 177. Adams v. 
Carlisle, 21 Pick. 146. The court are therefore of opinion, that if 
the vicious habits of the horse did operate, upon the occasion in 
question, and did in fact contribute to the loss, the plaintiff was 
not entitled to recover, and that the jury should have been so 
instructed.” (Murdock v. Warwick, 4 Gray 178, 180.) 


In the era of horse drawn vehicles, when skittish horses and run- 
aways were rather common, the rule of Marble v. City of Worcester 
(supra) proved salutary. There may be some who consider the rule 
it proclaimed too narrow. But it must be remembered that the right 
to recover for injuries arising from defects in ways was conferred 
by statute with the primary objective of forcing town authorities to 
do their duty in maintaining their ways. Everything considered 
the decisions of the Shaw court were calculated to promote the attain- 
ment of this objective. 


Poor RELIEF 


Town affairs in early 19th century New England were dominated 
by a policy of frugality. While the spirit was evident in every phase 
of local administration, in none was it more notorious than in the 
administration of the poor laws. Nor was the plight of the pauper 
improved by the prejudice against him of the tax-paying group in 
whose hands the control of local affairs usually rested. As a result 
the administration of poor relief was attended with considerable 
litigation, no small part of which reached the Supreme Judicial 
Court. While the intensity of these disputes showed little evidence 
of abating during the Shaw era, the Chief Justice did much to 
clarify the muddled situation respecting this serious responsibility 
of local government. 

What were the basic considerations on which this duty to relieve 
distress rested? On more than one occasion Chief Justice Shaw 
elaborated on the theme: In Norris v. Boston (4 Met. 282) he said: 

“The general provisions of the poor laws of this State make it 

the duty of the proper officers of cities and towns to furnish im- 

mediate relief to any poor person being within their limits, with- 

out regard to the consideration, whether such persons have a 

settlement in such town, or in any other town of the State or not, 

or whether he be the citizen or subject of any other state or 
country. The only things necessary to give him a title to such 
relief from the officers of such city or town, are, that he is a 
human being, that he is within their limits, and that he needs 
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relief. If he has a settlement in such town, the expense of such 
relief is to be borne by them; if he has a settlement in any other 
town in the state, they are bound to reimburse the town that first 
offered relief; if he has no settlement in any town in the state, the 
expense is to be reimbursed to the town, thus bound to act as 
almoners in the first instance, from the treasury of the Common- 
wealth. The consequence is, that every person, whether citizen 
or foreigner, is to be relieved, and the expense of such relief is to 
be borne, according to varying circumstances, by the Common- 
wealth or some of its members.” (4 Met. 282, 284-285.) 


In substance town authorities were reminded that the right of the 
pauper to assistance was unqualified and absolute. In Smith v. 
Colerain (9 Met. 492) he emphasized the right of the pauper to 
immediate assistance without regard to considerations of eventual 
responsibility for the outlay: 

“The first great object of the law, founded on the principle of 
simple humanity, is, that the party standing in need shall have 
relief immediately, and at the place where it is required, that is, 
from the overseers of the town where he is residing, or is found, 
without regard to their ultimate liability. The person in distress 
shall not be compelled to wait till notice can be given to a distant 
town, and whilst, perhaps, a controversy is subsisting as to its 
liabality. And to ensure such relief, if the overseers neglect or 
refuse, on notice, to afford it, any person not himself liable for 
such relief, may afford it, at the expense of the town.” (9 Met. 
492, 495.) 


Notwithstanding the rights of the pauper to assistance without re- 
gard to his status, he carefully pointed out that the rights of towns 
to be reimbursed for any outlays made by them depended on a strict 
compliance with the poor laws. In Inhabitants of East Sudbury v. 
Inhabitants of Sudbury (12 Pick. 1) he said: 

“One general observation may be made in regard to the liability 
of towns for the support of paupers, which is, that towns as such 
are under no natural or moral obligation to provide relief for the 
poor; that the duty is of mere positive obligation, created and 
charged upon them by the statute; and that the nature and extent 
of such obligation are limited and controlled by the statute, and 
by the provisions of those statutes by which actions and other 
remedies against towns are given.” 


In other words the “liability of towns to support poor persons is 
founded upon and limited by statute, and is not to be enlarged or 
modified by any supposed moral obligation.” (Smith v. Colerain, 9 
Met. 492, 494.) He summarized these poor laws thus: 


“1. Towns are by law liable for the relief and support of poor 
persons, lawfully settled therein, whenever they shall stand in 
need thereof. Rev. Sts. C. 46, sec. 1. 2. They shall provide for 
the immediate comfort and relief of all persons, residing or found 
therein, not belonging thereto, but having a lawful settlement in 
other towns. Sec. 13. 3. They shall relieve all poor persons, re- 
siding or found therein, having no lawful settlements within the 
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state. Sec. 16. 4. Towns are also held to pay any expense which 
shall be necessarily incurred for the relief of a pauper, by any 
person not liable by law for his support, after notice and request 
made to the overseers, and until provision shall be made by them. 
Sec. 18.” (9 Met. 492, 495.) 


Who was a poor person entitled to relief under the terms of this law? 
In Charlestown v. Groveland (15 Gray 15, 17) he said: 


“Any person is held to be a pauper who is in want of immediate 
relief, by reason of sickness, insanity, or immediate need of food, 
clothes and shelter, upon the principle of simple humanity; and 
overseers of every city, district and town are bound by law to 
furnish him with support, without stopping to inquire whether 
the person has relatives liable for his support, or a settlement 
in any other town, and although other means of relief may exist, 
if at the time they are beyond reach and unavailable.” 


He elaborated on this definition in certain of his opinions. A person 
in the house of correction as a prisoner under sentence and unable 
to pay for his support was such a pauper (Wood v. Burlington, 1 
Met. 489); similarly with respect to one confined in prison under 
an execution for debt (Inhabitants of E. Sudbury v. Sudbury 12 
Pick. 1) ; and with respect to an insane person confined in an institu- 
tion in the state and unable to support himself. (Watson v. Inhabi- 
tants of Charlestown, 5 Met. 54.) Where aid and assistance were 
furnished by public authority, to the child or wife of any person 
liable for such support, and at his request or with his consent, it was 
in contemplation of law aid furnished to the person himself and 
rendered him a pauper. (Charlestown v. Groveland, 15 Gray 15, 16.) 

One of the privileges of having a settlement in a town was the 
right to have support from fellow townsmen in case of falling into 
poverty (Sutton v. Orange, 6 Met. 484, 486). How did one acquire 
a legal settlement? Under the law it was acquired by residing in a 
town ten years and paying taxes for any five of those ten years. 
(Mass. Rev. Sts. C. 45, sec. 12.) 


In the disputes between towns involving questions of responsibility 
for pauper’s support the courts were called upon to pass on the 
validity of some very unusual claims. In Abington v. Bridgewater 
the court had to determine the place of residence of one whose 
dwelling straddled the boundary line between two towns. To this 
riddle the Chief Justice replied: 


“It is then an authority directly in point to show that if a man 
has a dwellinghouse, situated partly within one jurisdiction and 
partly in another, to one of which the occupant owes personal 
service, as an inhabitant, he shall be deemed an inhabitant within 
that jurisdiction, within the limits of which he usually sleeps. 
(23 Pick. 170.) 


In the case of a man who resided in a town from April 8, 1818 to 
April 13, 1828 and paid taxes more than five years, but who from 
May 19 to June 16, 1818 was committed for debt to the jail limits 
in another town where he received assistance as a pauper, he ruled 
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that he did not qualify as a ten year resident. (E. Sudbury v. Sud- 
bury, 12 Pick. 1, 4.) 

In all these questions involving length of residence and the pay- 
ment of taxes, the burden of proof was on the party claiming the 
settlement (Attleboro v. Middleboro, 10 Pick. 378). It occasionally 
happened that the accuracy of the local records were challenged. 
Where a party seeking to establish a settlement charged that one had 
not been assessed for taxes by deliberate design of the assessors so 
as to prevent one from acquiring a settlement, the Chief Justice said: 

“It seems sufficient to allude, in the briefest manner, to the 
difficulties of such proof, and to the expense and litigation to 
which it would tend. May it not then be considered more con- 
sistent with correct principle, as well as more conducive to useful 
ends, to regard the acts of officers of the law, whose duties are 
secured and guarded by such sanctions, as the evidence, which 
the law has provided, of acts rightfully and properly done, so far 
as the condition and rights of other persons are established by and 
dependent upon them, than to throw them open to an inquiry, 
perhaps after a great lapse of time, which would be attended with 
great difficulty, and often lead to no satisfactory result?” (Berlin 

v. Bolton, 10 Met. 115, 121-122.) 


In other words the records were conclusive. It was not even a re- 
buttable presumption. 

Where the party in need of relief had no settlement in the town 
he was entitled to relief in the same manner that one having a settle- 
ment could get it. So far as the pauper was concerned his right to 
present and immediately relief in the place where he was did not 
depend on his place of settlement but on his residence. It made no 
difference whether the person who fell into distress and required 
immediate relief had a settlement, was a resident, or even a stranger 
in the place. (Foster, Treasurer v. Worcester, 16 Pick. 71, 79.) In 
short, the great principle that keynoted all of Chief Justice Shaw’s 
opinions on issues of poor relief was that any human being within 
the confines of the Commonwealth was entitled to immediate relief 
in the place where he happened to be. 

As between the pauper and the public the right of the pauper 
depended on two facts: (1) that he was in need of immediate relief 
and (2) that he was in the state. In Deerfield v. Greenfield (1 Gray 
514) Chief Justice Shaw thus defined the liability of towns: 

“The liability of towns is created and limited by law. The law 
does not carry their liability beyond the limits of the State, and 
the jurisdiction of its laws. If one of these settled inhabitants 
falls into distress, in another state, such town is neither bound to 
send or bring him away, or to reimburse any other person or 
corporation, who may afford him relief.” (1 Gray 514, 516.) 

In the adjustment of the claims between towns he insisted on a 
strict compliance with the statutes. He said: 

“It would encourage laxity, negligence and delay among over- 
seers, in ascertaining the settlement of paupers, where great 
vigilance, activity and promptness are of the first public impor- 
tance.” (12 Pick. 1, 5.) 




















LEMUEL SHAW AND MUNICIPAL CORPORATIONS 77 


He ruled that a notice sent by overseers of the poor in a town to 
those in another town within three months after the expenses of 
supporting the pauper were “paid” did not comply with the terms 
of the statute which required that the notice be sent within three 
months after the expenses were “incurred.” (12 Pick. 1, 6: Rev. 
Laws C. 46, sec. 13.) 

Where the statute provided that if the town of a pauper’s settle- 
ment was obliged for no more than one dollar a week for the support 
of the pauper if it removed the pauper within 30 days after receiving 
legal notice, he refused to rule that the town had compiled with the 
statute if the pauper died within the 30 day period and before being 
removed. (Webster v. Uxbridge, 13 Met. 198.) One consequence of 
this policy of strict construction served to encourage litigation 
rather than to discourage it. There are cases in the books which 
bespeak an excessive zeal on the part of town authorities in their 
effort to transfer burdens of support of the needy to other towns. In 
1854 the town of Hingham sought to collect from Scituate for support 
rendered to a pauper on the theory that the ancestor of the pauper 
had a domicile in the defendant town in 1694. (Hingham v. Scituate, 
7 Gray 229.) The serious consideration given to the claim by the 
court (opinion by Bigelow, J.) reveals that the Shaw Court did not 
desire to discourage the careful probing of pauper’s claims. (See also 
Danvers v. City of Boston 10 Pick. 513.) 

In effect, Chief Justice Shaw left the authorities little latitude for 
evasion or equivocation. He recognized the seriousness of the obliga- 
tion to support the needy, and at the same time was determined to 
impress upon local authorities the importance of administering the 
poor law with careful scrutiny. 


TAXATION 


In the administration of town affairs no more serious problem 
confronts public authority than the proper administration of the 
tax laws. The problem is encumbered by a variety of considerations. 
There is the basic problem of determining who can be assessed, a 
question depending largely on domicile. A second problem derives 
from the difficulty of ascertaining the property, be it real or per- 
sonal, which may be assessed, and of placing a fair valuation on it. 
The third problem involves the process by which the tax rate is 
computed on the basis of the estimated expenditures and of the 
assessed valuations. 


In the early days of the Commonwealth disputes over the pro- 
priety of assessments were usually resolved by appeals to the Ses- 
sions Courts. With the advent of new conditions of self government, 
persons aggrieved by the actions of local assessors sought relief 
by appeal to the courts. As a result Chief Justice Shaw had fre- 
quent occasion to make distinct contributions to the task of re- 
orienting local authority on problems of taxation. The following 
excerpts from several of his opinions provide a sound guide for 
determining questions of domicile: 

“The general rule, and, for practical purposes, a fixed rule, is, 
that a man must have a habitation somewhere; he can have but 
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one; and therefore, in order to lose one, he must acquire another. 
This is the test, the practical test; and it is hardly necessary to 
say how important it is to have a practical rule, and a general 
rule. One of the fixed rules on the subject is this; that a purpose 
to change, unaccompanied by actual removal or change of resi- 
dence, does not constitute a change of domicil. The fact and the 
intent must concur. He must remove, without the intention of 
going back. The question here is, whether he can abandon one, 
without acquiring another, and we think it has always been held 
that he cannot. If he goes into another state, and returns for his 
family, his personal presence there, concurring with the intent, 
may fix his domicil there. But if he has not previously removed 
to the other state, he has not acquired a domicil there, or lost one 
here.” (Bulkley v. Williamstown, 3 Gray 493, 495.) 


In Thorndike v. City of Boston (1 Met. 242) the court was called 
upon to determine a question of domicile involving a citizen of Bos- 
ton who had left the city in 1836, declaring at the time of his depar- 
ture, that he intended to reside abroad, and that if he ever returned 
to the United States, he should not live in Boston. He went to Edin- 
burgh where he remained and was in residence in 1837 when the 
city of Boston assessed a tax on him. In response to his demand for 
a refund of the tax on his poll and personal property, which he 
claimed was wrongfully assessed, the Chief Justice in sustaining 
his claim said: 

“The questions of residence, inhabitancy or domicil,—for al- 
though not in all respects precisely the same, they are nearly so, 
and depend upon much the same evidence,—are attended with 
more difficulty than almost any other which are presented for 
adjudication. No exact definition can be given of domicil; it de- 
pends upon no one fact or combination of circumstances, but from 
the whole taken together it must be determined in each particular 
case. It is a maxim, that every man must have a domicil some- 
where; and also that he can have but one. Of course it follows 
that his existing domicil continues until he acquires another; and 
vice versa, by acquiring a new domicil, he relinquishes his former 
one. From this view it is manifest that very slight circumstances 
must often decide the question. It depends upon the preponder- 
ance of the evidence in favor of two or more places; and it may 
often occur, that the evidence of facts tending to establish the 
domicil in one place, would be entirely conclusive, were it not for 
the existence of facts and circumstances of a still more conclu- 
sive and decisive character, which fix it, beyond question, in 
another. So on the contrary, very slight circumstances may fix 
one’s domicil, if not controlled by more conclusive facts fixing it 
in another place. If a seaman, without family or property, sails 
from the place of his nativity, which may be considered his 
domicil of origin, although he may return only at long intervals, 
or even be absent many years, yet if he does not by some actual 

residence or other means acquire a domicil elsewhere, he retains 
his domicil of origin.” (1 Met. 242, 245-246.) 
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In Sears v. City of Boston (1 Met. 251) the circumstances differed 
from the Thorndike case in that the taxpayer who had left Boston, 
intended to return to Boston and resume his residence there, though 
at no fixed period. In declaring that the plaintiff continued to be a 
f resident of Boston for purposes of taxation, the court based its 
denial of his claim on the following grounds: 

“actual residence, that is, personal presence in a place, is one 
circumstance to determine the domicil, or the fact of being an 
inhabitant; but it is far from being conclusive. A seaman on a 

long voyage, and a soldier in actual service, may be respectively 
: inhabitants of a place, though not personally present there for 
years. It depends, therefore, upon many other considerations, 
besides actual presence. Where an old resident and inhabitant, 
having a domicil from his birth in a particular place, goes to an- 
other place or country, the great question whether he has changed 
his domicil, or whether he has ceased to be an inhabitant of one 
place and become an inhabitant of another, will depend mainly 
upon the question, to be determined from all the circumstances, 
i whether the new residence is temporary or permanent; whether it 
; is occasional, for the purpose of a visit, or of accomplishing a 
temporary object; or whether it is for the purpose of continued 
residence and abode, until some new resolution be taken to re- 
move. If the departure from one’s fixed and settled abode is for 
a purpose in its nature temporary, whether it be business or 
pleasure, accompanied with an intent of returning and resuming 
the former place of abode as soon as such purpose is accomplished ; 
in general, such a person continued to be an inhabitant at such 
place of abode, for all purposes of enjoying civil and political 
privileges, and of being subject to civil duties.” (1 Met. 251— 
See also Carnoe v. Freetown 9 Gray 357.) 
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In the matter of distributing the burden of supporting the govern- 
ment, how were the taxes to be apportioned? What was the role of 
the assessors in the process? To the claim that a statement of valua- 
tions placed on a list given in by a taxpayer was conclusive on the 
assessors with respect to the value of the property listed, he replied: 

“By Rev. Sts. C. 7, sec. 2, ‘all property real and personal, of the 
inhabitants of this State, not expressly exempted by law, shall be 
subject to taxation.’ By sec. 7, ‘all taxes on real estate shall be 
assessed in the town where the estate lies,’ etc. By sec. 9, ‘all 
personal estate, whether within or without this State, shall, 
except in the cases enumerated in the following section, be 
assessed to the owner,’ etc. These directions imply an act to be 
done by assessors. The Rev. Sts. C. 15, sec. 33, direct that 
assessors shall be annually chosen by every town; and sec. 55 of 
the same chapter indicates their duty, by the form of oath re- 
quired of them, viz. that they will impartially, according to their 
best skill and judgment, assess and apportion all such taxes as 
they may be directed to assess. And so, by sec. 56, where assistant 
assessors are chosen, it is made their duty to assist the assessors 
in taking a list of the ratable polls, and in estimating the value of 
the real and personal estate. They are to aid the principal asses- 
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sors in doing their duty; that duty therefore is, as fixed by the 
statute, to estimate the value of the real and personal estate to 
be assessed. It is not limited to the case of dooming, where no 
list has been given in, but is general in its terms, and applicable 
to all the property to be taxed. Besides; this assessment and 
apportionment are to be made impartially, and according to their 
best skill and judgment. Upon what is this judgment to be ex- 
ercised? The amount of the tax to be assessed is fixed. If the 
amount of the property to be taxed, both as to quantity and value, 
is fixed by the returns of the owners, nothing remains for the 
assessors but an arithmetical process, first in summing up the 
amounts returned, or doomed in cases where no return is made, 
and establishing the aggregate value of the property to be 
assessed; and next, in apportioning it to each person according 
to his return. There would be no room for skill, or for the ex- 
ercise of judgment in estimating the value of the real and personal 
property. (Newburyport v. County Commissioners of Essex, 12 
Met. 211, 219-220.) 


It may appear strange that the Chief Justice went to such great 
lengths to vindicate the rights of assessors to exercise an independ- 
ent judgement in fixing valuations. Unfortunately, there were 
compelling circumstances deriving from the unfortunate choice of 
words in drafting the tax law. Under section 22 of Chapter 7 of the 
Revised Statutes it was provided that “the assessors shall receive 
as the true valuation of the property of each individual, the list, if 
any, brought in by him according to the provisions of this chapter.” 
In the following passage from the opinion will appear the ingenuity 
employed in escaping from this drastic provision: 

“the estimate of the value of real and personal estate is a quasi 
judicial act; it is the exercise of skill and judgment, for which 
the assessors are specially chosen and sworn. Many an individual 
owner of property, though honest, would be wholly incapable of 
fixing the value of it, and might make a very wild estimate, with- 
out being exposed to a charge of wilful perjury. We think we 
ought not so to construe these statutes, unless we find it so 
provided in express terms, or by necessary: implication. They are 
made with the avowed purpose of establishing a system of equal 
taxation, by a uniform rule of appraisement, as nearly as the 
nature of the subject will admit, by men specially trained to the 
knowledge and experience necessary to the performance of that 
duty, and who will impartially apply the same rules of judging to 
the appraisement of all the property of the persons liable to taxa- 
tion. But the construction contended for would practically result 
in a system of very unequal taxation, in consequence of the vary- 
ing degrees of honesty, capacity, and information of all the 
persons on whom such a system is to operate. Such, we think, is 
not the true construction; and taking the whole of these enact- 
ments together, the court are of opinion, that the return of the 
company, in the present case, was not conclusive, as to the ap- 

praisement, or estimate of value set upon the property, by their 
treasurer, but that it was competent for the assessors of the 
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town, if, in their judgement, it was estimated too low, to set it at 
a higher rate in the valuation, for the purpose of taxation, subject 
to the revision of the county commissioners. We are also of 
opinion, as a necessary consequence, that the decision of the 
county commissioners, in adjudging the said return to be con- 
clusive, and in rejecting the evidence offered to sustain the valua- 
tion of the assessors, was erroneous, and must be set aside. 
(Newburyport v. County Comm. of Essex—12 Met. 214, 223.) 


= 


Construed literally, the words of sec. 22 impart a finality to the tax- 
payers’ list that leaves little room for the exercise of the assessor’s 
independent judgement. While the result reached by the court was 
most desirable it cannot be ignored that the involved and rather far- 
fetched reasoning of the Chief Justice was more legislative than 
legal and that it erased rather than explained sec. 22 of Chapter 7 
of the Revised Laws. 


Even under the simple and rather primitive conditions of the 
early 19th century the process of listing taxable property, valuing 
it, and levying assessments on the taxpayers provided a wide margin 
for error. It was inevitable that many taxpayers would protest 
assessments on grounds of irregularity. Names might be mis- 
spelled; initials or even Christian names omitted. When the issue 
was raised before Chief Justice Shaw he said: 

“The objection is, that the plaintiff’s christian name was not 
inserted in the valuation, nor in the list and warrant committed 
to the collector, but only his surname of Tyler. 

“The question arising from the facts in the case is whether the 
plaintiff was rightfully required by the collector to pay the tax, 
or whether, as a tax unlawfully levied, he was wrongfully required 
to pay it, and can recover it back in this action. 

“Whilst, on the one hand, it is important to the security of the 
citizen, that as much regularity and uniformity as is practicable 
should be maintained in the system of direct taxation, and many 
laws directory to the public officers have been framed with a view 
to the attainment of that object; it is also important that, as far 
as practicable, all persons liable to taxation should pay their just 
proportion of the public charges, and not escape by means of 
slight mistakes or frivolous objections.” (Tyler v. Hardwick, 
6 Met. 470.) 


There were occasions when a taxpayer discovered that the assessors 
had neglected to tax a particular individual and claimed that the 
whole tax was thereby rendered void. But the Shaw court refused 
to so rule. In an action against a town to recover back a part of a 
tax paid under these circumstances the Chief Justice said: 

“It has often been held, that the omission to tax any particular 
individual, who may be liable, does not render the whole tax 
illegal and void; and it would be scarcely possible to assess a 
valid tax, if it were otherwise. Williams v. School District in 
Lunenberg, 21 Pick. 81. Besides; the assessors are not the 
agents of the town, so as to render the town responsible for 
their errors and mistakes, or even for their negligence. They 
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are public officers, whose functions and duties are regulated by 
law; and it is only for want of integrity or fidelity in the dis- 
charge of their official duties, that they themselves are liable. 
Rev. Sts. C. 7, s. 44.” (Watson v. Princeton, 4 Met. 599, 601.) 
Aside from claims based on alleged irregularities in determining 
the tax rate, there were other deviations from the routine upon 
which the Shaw court frowned. Where a resident preferred to 
send his children to the school in an adjoining town and negoti- 
ated with the town for a refund from his taxes, to meet the ex- 
pense incurred thereby, he ruled: 
“The town having raised money, pursuant to law, for the sup- 
port of schools within the town, had no authority to vote that 
a portion of it should be refunded to an individual, to be ex- 
pended in another town or for any other purpose. It would dis- 
turb the harmony and simplicity of the public school system, 
and is not warranted by law.” (Withington v. Harvard, 8 Cush. 
66, 68.) 


To the claim of the taxpayer in the same cause that money spent 
by the town for the burial of paupers was not authorized by law and 
that he was for this reason entitled to a refund, he said: 

“But assuming that it was wholly unauthorized, it would af- 
ford the plaintiff no cause of action. To assert the contrary 
would be to maintain that whenever the town, by its officers and 
agents or otherwise, shall allow and pay a bill which they are 
not authorized to pay, every tax-paying inhabitant, resident or 
non-resident, may have an action against the town to recover 
his hundredth, or thousandth, or ten thousandth part of it. 
Without relying upon the intolerable inconvenience of such a 
proceeding, there is no principle on which it can rest. The 
money was not his money; it belonged to the corporation. The 
claim is founded on no contract or promise, express or implied. 
It is substantially a claim for damages done to the plaintiff by 
the town or its officers, in diminishing a fund, in which he, as 
a tax-paying inhabitant, was indirectly interested. If he is 
aggrieved, it is a damage, which he suffers in common with all 
the inhabitants, and he must seek his redress in some other 
way, than by an action of assumpsit against the town.” (8 Cush. 
66, 68.) 

Aside from the statutory provisions which gave an aggrieved tax- 
payer the right to apply to the assessors for an abatement, the 
broad principles of public policy which prevent recovery in a legal 
action for taxes illegally assessed were thus stated in Lincoln v. 
City of Worcester: 

“If such an action could be maintained, it would in effect be 
to transfer the duty and business of forming a valuation, and 
assessing and levying taxes, from the domestic tribunal, to 
which the law has committed it, to a court of justice, settling 

facts on evidence, by a jury, and with very inadequate means 
for the performance of that duty, to the satisfaction of anybody. 
Deciding, therefore, that such action will not lie, is not deciding 
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upon a mere question of form of remedy, where a real grievance 
is shown; but it results from a view of the fundamental prin- 
ciples, on which the whole system of public taxation is founded.” 
(8 Cush. 55, 66.) 


There were occasions when the court was obliged to declare 
limits to the local taxing power. When the town of Newton taxed 
a water power privilege enjoyed by a mill in Waltham, the Chief 
Justice declared the law to be: 

“that the water power had been annexed to the mills, that it 
went to enhance the value of the mills, and could only be taxed 
together with the mills, as contributing to increase their value. 
As the mills were wholly situated in Waltham, and were taxable 
there, they were not liable to be taxed in Newton.” (Boston 
Mfg. Co. v. Newton, 22 Pick. 22.) 


When the inhabitants of Worcester attempted to assess a tax on 
the railroad for the buildings and engine houses built within the 
limits of the location of the railroad, the court ruled that the ex- 
emption from taxes for so much of the right of way that covered 
a width of five rods extended to such buildings and other structures 
which were incident to the operation of the railroad and stood 
within the limits of this right of way. (Worcester v. Western 
Railroad Co., 4 Met. 564, 567-568.) But the court was careful to 
remind the parties that the exemption did not extend to such 
structures not essential to the operation of the railroad or to lands 
or structures outside the limits of the right of way. (4 Met. 564, 
568-569.) (See also Boston and Maine Railroad v. Cambridge, 8 
Cush. 237.) In the case of a Lowell religious congregation which 
used a portion of its house of worship for secular purposes the 
court ruled 
“that the denomination of ‘houses of religious worship’ must 
be held to include such distinct tenements as are used for that 
purpose, and for purposes connected with it, and does not in- 
clude distinct tenements used for other purposes, though under 
the same roof.” (Proprietors of Meetinghouse v. Lowell, 1 Met. 

538, 541.) 
and sustained a tax assessed by the local authorities on that por- 
tion of the edifice devoted to secular purposes. 

Everything considered the opinions of Chief Justice Shaw on 
matters involving the taxing power of towns served (1) to provide 
a sound legal basis for determining questions of domicile; (2) to 
reserve the ultimate question of determining valuations to the 
assessors; (3) to confer a finality to the judgements of assessors 
in determining tax rates; (4) to restrict aggrieved parties to stat- 
utory abatement procedures, and (5) to carefully define the bounds 
within which the taxing power could be exercised. 


PUBLIC SCHOOLS 


It was the task as well as the privilege of Chief Justice Shaw 
to pass on questions involving basic educational policies. While 
the causes in which he rendered opinions involving schools were 
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few, the issues they presented were fundamental. Who was en- 
titled to attend the public schools? Could a child be barred from 
attending a public school because of her behavior outside the 
school? Was a teacher responsible for refusing to accept an appli- 
cant for admission? Could school funds be spent to support a pub- 
lic school for educating females? And, finally, could a school com- 
mittee establish schools on the basis of color segregation? 

In Spear v. Cummings (23 Pick. 224) the court was called upon 
to determine whether a school teacher who refused to accept an 
applicant for admission to his school was answerable in an action 
brought by the parents of the child. In deciding against the rights 
of the parents to sue the teacher, the Chief Justice brought into 
the light the important role of the school committee in the general 
operation of local schools. He tells us that: 

“The law provides, that every town shall choose a _ schcol 
committee, who shall have the general charge and superintend- 
ence of all the public schools in such town. Revised Stat. C. 23, 
s. 10. The general charge and superintendence, in the absence 
of express legal provisions, includes the power of determining 
what pupils shall be received and what pupils rejected. The 
committee may, for good cause, determine that some shall not 
be received, as, for instance, if infected with any contagious 
disease, or if the pupil or parent shall refuse to comply with 
regulations necessary to the discipline and good management 
of the school.” (23 Pick. 224, 225.) 


In other words, the rules and regulations governing admission to a 
school are to be determined by the school committee. In the event 
that a parent is aggrieved by the refusal of a teacher to accept an 
applicant, “the proper course for the parent is, to appeal to the 
committee.”’ (23 Pick. 224, 226.) As for the school teacher, he is 
employed and paid by the town; and to them only is he responsible 
on his contract. He is not an independent public officer bound to 
exercise the functions of his office, for the benefit of individuals, 
under fixed and settled rules and obligations, prescribed by law. 
Nor can he exercise his own will and judgement in receiving or 
excluding pupils, (23 Pick. 224, 225.) j 

In Sherman v. Charlestown (8 Cush. 160) there was further 
occasion to probe the powers of the school committee. In this case 
a girl of proper school age had been denied admission to the school 
for moral reasons. The issue provided the opportunity to elaborate 
on the powers of the school committee. He outlined these powers 
in these words: 

“The power, in the last resort, we think is vested in the school 
committee. By Rev. Sts. C. 23, s. 10, the inhabitants of every 
town are required to choose by ballot a school committee, who 
shall have the general charge and superintendence of all the 
public schools in such town. In some respects, their duties are 
specially prescribed; in others they result from the general 
power of superintendence and visitation. When it becomes 
necessary to pass upon the qualifications of scholars, as where 
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one grammar school is to be kept for the use of the whole town, 
the committee are to do it. They are to decide on the qualifica- 
tions of teachers, male and female, to decide what books shall 
be used, to visit and examine the schools frequently, and to make 
report to the town, and returns to the board of education. Be- 
fore the ages were fixed by law, the school committee decided 
at what age scholars might be received, and to what age they 
might continue. It is made their duty to exert their influence 
and use their best endeavors that the youth of their towns shall 
regularly attend the schools. 

“It may be urged that if this power exists in school commit- 
tees, they may exercise it arbitrarily and unjustly; but the 
answer is, that such a power must exist somewhere, that all 
power conferred for good may be abused to wrong uses; but 
this power is intrusted to bodies under all the responsibilities, 
which can bind any public officers to the faithful performance 
of duty in such a trust. They are chosen by their fellow-citizens, 
for their supposed capacity, impartiality and fitness, and they 
are liable to be removed by the same constituents. Their acts 
are not done in a corner; the performance of their duties is 
open and public, and they make returns to those fully compe- 
tent to judge of the propriety of their conduct.” (8 Cush. 160, 
165. ) 


To the argument that the committee could not bar a girl from a 
school if her objectionable conduct took place outside the school, 
and if, while in the school, she complied with all the rules and 
regulations, he replied: 

“But it is argued, that though good discipline may be main- 
tained within the school, yet the master and the committee have 
no right to look beyond the walls of the school, to take notice of 
the conduct of its pupils. We cannot perceive the force of this 
distinction, pressed to the extent to which the argument at- 
tempts to carry it. Truancy is a fault, committed wholly beyond 
the precincts of the school; yet no example is more contaminat- 
ing, no malconduct more subversive of discipline. May not an 
incorrigible truant be expelled, not as a punishment merely, 
but as a protection to others from injurious example and in- 
fluence. Children of both sexes, and of various ages, capacities 
and susceptibilities, must be thrown together on their way to 
and from school, at their amusements out of school hours, under 
such circumstances as to exert a powerful influence on each 
other.” (8 Cush. 160, 165.) 

“On general principles, it would seem strange if, in the 
establishment of such a great public institution as that of the 
public schools, in the benefits of which the whole community 
has so deep and vital an interest, there were no power vested 
anywhere, sufficient to protect the schools thus established from 
the noxious influence of any one, whose presence and influence 
would be injurious to the whole, and subversive of the purposes 
manifestly contemplated by their establishment. But the court 
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are of opinion, that the schools have not been left by the law 
without reasonable protection in this respect; and that a power 
is vested in the general school committee, or the master, with 
their approbation and direction, to exclude a pupil, although 
within the prescribed age of seven and sixteen, for good and 
sufficient cause; and that the notorious immoral propensities, 
practices and habits of any one, claiming admission as a pupil, 
if proved to the satisfaction of the committee, do constitute a 
good and sufficient cause for such exclusion.” (8 Cush. 160, 163.) 


In asserting this right in the school committee to deny one admis- 
sion on moral grounds he referred to the right of the individual to 
an education as one that 
“must be exercised under such limitations and restrictions 
that it shall not interfere with the coextensive rights of others.” 
(8 Cush. 160, 164.) 


In summarizing he pointed out that: 

“We think the whole tone and tenor of the laws demonstrate, 
that it was the intention of the legislature to make the public 
schools a system of moral training, as well as seminaries of 
learning. If such is the manifest intention and purpose of the 
schools, then it is as necessary, in the unreserved intercourse 
of pupils of the same school, as well without as within its pre- 
cincts, to preserve the pure-minded, ingenuous and unsuspecting 
children of both sexes, from the contaminating influence of 
those of depraved sentiments and vicious propensities and habits, 
as from those infected with contagious disease.”’ (8 Cush. 169, 
167.) 

The basic principle of the Sherman case has not been universally 
acclaimed in educational circles. There is still a considerable 
group which insists on the basic right of the individual to an 
enjoyment of the privileges of the public school system despite 
the moral shortcomings of the individual. Chief Justice Shaw had 
served on the school committee of Boston and was aware of the 
many problems involved in the formulation of policy with respect 
to the acceptance and rejection of applicants for admission. He 
appreciated the dangers inherent in the indiscriminate acceptance 
of all applicants without regard to moral fitness, and in the 
Sherman case he provided ample justification for the policies 
which served to protect the youth of the schools from the con- 
taminating influence of those whose moral character rendered 
them undesirable associates of the young and impressionable. 
Public education was further liberalized by two opinions involv- 
ing the right of public schools to admit females. In Cushing v. 
Inhabitants of Newburyport (10 Met. 508) it was decided that the 
statutory provisions for raising money for schools only estab- 
lished minimal requirements, and these did not restrict the extent 
to which the authorities could go in promoting the cause of free 
education. The opinion left the road open for the modernization 
of free education programs at the local level. In those communities 
dominated by frugal elements indifferent to the great advantages 
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of cultural and educational development, it was inevitable that the 
schools would lag behind those dominated by broader ideas. Had 
the educational standards prescribed by the legislature fixed the 
level at which schools were to be administered the cause of educa- 
tion would have been seriously retarded. Because the statutes did 
not specifically require the admission of girls into public schools 
did not mean that a school committee could not extend its school 
program to include the training of girls. In support of this liberal 
construction of the statute Chief Justice Shaw found his justifica- 
tion in these liberal sentiments basic to our democratic way of life: 
“we think that these, and all similar enactments, are to be 
considered under the strong light cast upon them by the just, 
and liberal, and enlightened views of the founders of our Com- 
monwealth, in the state constitution, C. 5, s. 2, as follows: ‘Wis- 
dom and knowledge, as well as virtue, diffused generally among 
the body of the people, being necessary for the preservation of 
their rights and liberties; and as these depend on spreading the 
opportunities and advantages of education in the various parts 
of the country, and among the different orders of the people, it 
shall be the duty of legislatures and magistrates, in all future 
periods of this Commonwealth, to cherish the interests of litera- 
ture and the sciences, and all seminaries of them; especially the 
university of Cambridge, public schools, and grammar schools 
in the towns,’ etc. Though this provision does not prescribe 
a precise practical rule, which is usually not within the purpose 
of a constitution, yet it does announce, in clear and energetic 
terms, the object of that constitution to establish a free govern- 
ment sustained by an enlightened, intelligent and educated peo- 
ple; that this should extend, as far as practicable, to all classes 
of the people; and for this purpose it is made the duty of the 
legislature who make the laws, and of the magistrates who may 
expound them, to cherish the interests of literature (among 
other means) by public schools and grammar schools, in the 
towns.” (10 Met. 508, 512.) 


In construing the terms of a will which provided a legacy for the 
education of “youth” he summarily disposed of the question, 
whether the term included females, in these terms: 

“The term ‘youth’ often means young men; and when used 
with the indefinite article, ‘a youth,’ that is its proper meaning. 
In many of the passages cited, it appears by the connection or 
context, and by the terms with which the word is associated or 
contrasted, that the term ‘youth’ means ‘young man.’ But, used 
by an inhabitant of Massachusetts, in reference to the establish- 
ment of a free school (not a college or academy), for the purpose 
of affording general instruction, as an English school, the court 
are of opinion, that the word ‘youth’ includes young of both 
sexes. This is the sense in which we understand it; in which 
we think it is generally understood by educated men; a sense, 
not derived from any one source or authority, or course of 
reasoning, but, as all our knowledge of the sense of vernacular 
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language is derived, from good usage. (Nelson v. Caleb Cushing 
et al., 2 Cush. 519, 533.) 


Of the many issues involving the public schools that confronted 
the Shaw court none posed a greater challenge than that presented 
by the case of Roberts v. The City of Boston (5 Cush. 198). In 
simplest terms the court had to decide on the legality of the prac- 
tise of maintaining segregated schools for negroes in Boston. The 
issue was further complicated by the violent anti-slavery agitation 
that then raged in Massachusetts, and the appearance of Charles 
Sumner for the plaintiff served to confer on the litigation a na- 
tional significance. 

Segregated schools had been maintained in Boston for half a 
century at the time the Roberts case came before the Supreme 
Judicial Court, and had “originally been established at the request 
of colored citizens whose children could not attend the public 
schools, on account of the prejudice then existing against them.” 
(5 Cush. 198, 199-200.) This particular aspect of the color prob- 
lem in Massachusetts in the early 19th century has been obscured 
by the anti-slavery sentiment which dominated the local scene. 
Actually the negro in Massachusetts during the era was the vic- 
tim of social and economic prejudices of an extreme order. It 
was in this setting that the Shaw court considered the Roberts 
case, 

In disposing of the issue the Chief Justisce first discussed the 
principle that under the constitution and laws all persons are equal 
before the law. Conceding this to be so, he said: 


“But, when this great principle comes to be applied to the 
actual and various conditions of persons in society, it will not 
warrant the assertion, that men and women are legally clothed 
with the same civil and political powers, and that children and 
adults are legally to have the same functions and be subject to 
the same treatment; but only that the rights of all, as they are 
settled and regulated by law, are equally entitled to the paternal 
consideration and protection of the law, for their maintenance 
and security. What those rights are, to which individuals, in 
the infinite variety of circumstances by which they are sur- 
rounded in society, are entitled, must depend on laws adapted 
to their respective relations and conditions.” (5 Cush. 198, 206.) 


In other words, the court recognized the difficulty involved in the 
regulation of a society composed of varied elements. Such a society 
cannot be served by a system of regimentation which assures the 
same rights and privileges to all regardless of whether they are 
suitable for all. As the court defined it equality means that all “are 
equally entitled to the paternal consideration and protection of the 
law, for their maintenance and security.” (supra.) 

A second observation of the Chief Justice, that has been over- 
looked, concerns the responsibility for making available to the 
individual the benefits of the lofty principles proclaimed by our 
constitution. He reminded us that in translating these lofty prin- 
ciples into concrete legal rights, the constitution directs the con- 
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science and judgement of legislators in making laws—it does not 
limit and control them by directing what precise laws they shall 
make. Despite the provision in the constitution that it is the duty 
of legislatures to cherish the interests of literature and the sciences 
and to promote education through schools, the Chief Justice ven- 
tured the opinion that if the representatives of the people failed 
to provide schools, there would be no “remedy or redress” for those 
who depend on the public schools for an education. (5 Cush. 198, 
207.) In effect the court placed the responsibility for the condi- 
tion that gave rise to the issue on the shoulders of the legislature. 

Turning from these general views to the particular method pur- 
sued by the legislature in organizing a system of public education, 
he pointed to that section of the law governing the election and 
powers of school committees. (Rev. Sts. C. 23, s. 10.) Concerning 
these he said: 

“The power of general superintendence vests a plenary au- 
thority in the committee to arrange, classify, and distribute 
pupils, in such a manner as they think best adapted to their 
general proficiency and welfare. If it is thought expedient to 
provide for very young children, it may be, that such schools 
may be kept exclusively by female teachers, quite adequate to 
their instruction, and yet whose services may be obtained at a 
cost much lower than that of more highly-qualified male in- 
structors. So if they should judge it expedient to have a grade 
of schools for children from seven to ten, and another for those 
from ten to fourteen, it would seem to be within their authority 
to establish such schools. So to separate male and female pupils 
into different schools. It has been found necessary, that is to 
say, highly expedient, at times, to establish special schools for 
poor and neglected children, who have passed the age of seven, 
and have become too old to attend the primary school, and yet 
have not acquired the rudiments of learning, to enable them to 
enter the ordinary schools. If a class of youth, of one or both 
sexes, is found in that condition, and it is expedient to organize 
them into a separate school, to receive the special training, 
adapted to their condition, it seems to be within the power of 
the superintending committee, to provide for the organization 
of such special school.” (5 Cush. 198, 208.) 

“ |. . In the absence of special legislation on this subject, 
the law has vested the power in the committee to regulate the 
system of distribution and classification; and when this power 
is reasonably exercised, without being abused or perverted by 
colorable pretences, the decision of the committee must be 
deemed conclusive. The committee, apparently upon great de- 
liberation, have come to the conclusion, that the good of both 
classes of schools will be best promoted, by maintaining the 
separate primary schools for colored and for white children, 
and we can perceive no ground to doubt, that this is the honest 
result of their experience and judgment.” (5 Cush. 198, 209.) 

What Chief Justice Shaw sought to impress on the litigants was 
that the determination of the issue was the proper function of the 
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school committee of Boston and not the Supreme Judicial Court, 
and that the issue of segregation was a fair and proper question 
for the committee to consider and decide upon. (5 Cush. 198, 209.) 
Was Chief Justice Shaw opposed to desegregation? Apparently not. 
In the closing paragraph of his opinion he voiced sentiments which 
reveal his own feelings on the matter. He said: 

“It is urged, that this maintenance of separate schools tends 
to deepen and perpetuate the odious distinction of caste, founded 
in a deep-rooted prejudice in public opinion. This prejudice, if 
it exists, is not created by law, and probably cannot be changed 
by law. Whether this distinction and prejudice, existing in the 
opinion and feelings of the community, would not be as effec- 
tually fostered by compelling colored and white children to 
associate together in the same schools, may well be doubted”; (5 
Cush. 198, 209). 


Here we see the calm dispassionate observations of a realist. The 
prejudice against negroes was not the result of the law, nor would 
it be changed by law. He was equally frank to doubt the claims of 
the champions of segregation that desegregation would intensify 
the prejudice against the negro race. On this issue time has 
vindicated his judgement. Within a few years of the determination 
of the Roberts case the legislature forbade the maintenance of 
segregated schools and while prejudice against the negro in Massa- 
chusetts is still evident in certain circles, no serious claim is made 
that the desegregated schools are responsible for it. 

In recent years reference to the Roberts opinion has usually been 
linked with the “separate but equal doctrine.” Actually the term 
“separate but equal” does not appear in the opinion, but was 
assumed from the agreed facts. Had the issue involved unequal 
conditions of education, perhaps the determination would have 
been based on a different line of reasoning. To Chief Justice Shaw 
the decision, under the facts, was administrative and not legal. 
It was the problem to be solved either by the legislature or the 
schoo] committee and not by the court. 

Discrimination of a more personal nature received the attention 
of the Shaw court in Nourse v. Merriam, et al. (8 Cush. 11). When 
Joseph Houghton of Bolton died in 1847 he left money for the main- 
tenance of a school in the center of the town, said school to be free 
to all persons who are now or may become inhabitants of Bolton 
except nine persons specifically named in said will and their de- 
scendants “who are excluded from attending said school for the 
period of 100 years.” In March, 1850 Caleb Nourse, a minor, whose 
father had been named in the will as one of those excluded from en- 
joyment of the bequest, brought a petition for a writ of mandamus 
against the school committee of Bolton in which he sought admis- 
sion as a pupil in the school. 

Referring to the clause in the will which excluded certain children 


from the right to attend the public school established by the fund, 
Chief Justice Shaw said: 
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“The court are of opinion, that this part of the will is in- 
operative and void, and cannot be carried into effect; because 
it is repugnant to the nature of the grant; in violation of the 
fundamental principles of equality, upon which the rights and 
privileges, as well as the duties and burdens, of citizens of towns 
are regulated; contrary to good morals and public policy. 
“Equality in burdens and in privileges is the great regulating 
principle of these bodies, without which they run into infinite 
confusion, and tend to the grossest injustice.” (8 Cush. 11.) 


But he revealed an amazing ingenuity in voiding the condition and 
saving the bequest. He said: 

“Were the only alternative, between holding that this part of 
the will must be carried into effect, or declared wholly void, we 
should be strongly inclined to hold it void. But we think the case 
does not present that alternative. It is a valid grant to the town, 
for a purpose within the scope of their authority. The object 
of the testator was to establish a public school, ultimately for all 
the town. But for a term of one hundred years, the children of 
certain inhabitants are excluded. What the motive of the testator 
was does not appear; and perhaps it would not be profitable to 
inquire. But this intent, whatever it is founded on, was secondary 
to the main purpose of establishing a public school, strictly and 
properly a town school. Then the restriction, being repugnant to 
the nature of the grant, and contrary to law and public policy, is 
itself inoperative and void, and leaves the grant to the town as 
a grant for all the inhabitants, as if no such exclusion had been 
inserted.” (8 Cush. 11.) 


The public school system in America has made vast progress since 
the days of Chief Justice Shaw. There may be some who consider 
his opinion in Roberts v. The City of Boston (supra) as reactionary, 
but it can hardly be said that the recent attempt to abolish segrega- 
tion by judicial fiat has been such a great success as to mark the 
Roberts decision as one of Lemuel Shaw’s lost opportunities. 
Actually, Chief Justice Shaw pointed to the legislature and the 
school committee as the proper authorities to correct the condition, 
and it was in the legislature that the segregated school was out- 
lawed. In other respects, every sentiment expressed by the Chief 
Justice on the subject of public education served to lift the think- 
ing of public authority from the level of minimal standards and to 
emphasize the indispensability of education in a democratic society. 


RIGHTS AND RESPONSIBILITIES OF TOWNS 


In the promotion of a democratic society, the rights and duties 
of citizens as members of a municipality frequently become an issue 
before the courts. An aggrieved person may seek redress from 
the municipality directly: he may attempt to vindicate his rights 
by a claim made against the town official directly concerned; or he 
may even assert his rights against the agent of the town. In the 
formative era of our modern municipal corporation Chief Justice 
Shaw had occasion to declare certain rules which have had a whole- 
some influence on the development of this branch of our law. 
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With respect to actions for injuries suffered by reason of munici- 
pal activity performed within the scope of municipal authority a 
general rule was declared by him in Thayer v. Boston (19 Pick. 
511). In this case it was declared that a municipal corporation may 
be liable in an action for any injury which would warrant a similar 
action against an individual, provided that such act is done by the 
express authority of the corporation, and within the scope of its 
lawful powers. In this case counsel for the municipality argued 
that if the officers of the corporation act lawfully within the scope 
of their authority, their acts must be deemed justifiable and nobody 
is liable for damages. In response the court said: 

“the Court are of opinion that this argument, if pressed to all 
its consequences, and made the foundation of an _ inflexible 
practical rule, would often lead to very unjust results. 

“There is a large class of cases, in which the rights of both 
the public and of individuals may be deeply involved, in which 
it cannot be known at the time the act is done, whether it is 
lawful or not. The event of a legal inquiry, in a court of justice, 
may show that it was unlawful. Still, if it was not known and 
understood to be unlawful at the time, if it was an act done by 
the officers having competent authority, either by express vote 
of the city government, or by the nature of the duties and func- 
tions with which they are charged, by their offices, to act upon 
the general subject matter, and especially if the act was done 
with an honest view to obtain for the public some lawful benefit 
or advantage, reason and justice obviously require that the city, 
in its corporate capacity, should be liable to make good the 
damage sustained by an individual, in consequence of the acts 
thus done. It would be equally injurious to the individual sustain- 
ing damage, and to the agents and persons employed by the city 
government, to leave the party injured no means of redress, 
except against agents employed, and by what at the time appeared 
to be competent authority, to do the acts complained of, but which 
are proved to be unauthorized by law. And it may be added, that 
it would be injurious to the city itself, in its corporate capacity, 
by paralyzing the energies of those charged with the duty of 
taking care of its most important rights, inasmuch as all agents, 
officers and subordinate persons, might well refuse to act under 
the directions of its government in all cases, where the act 
should be merely complained of, and resisted by any individual 
as unlawful, on whatever weak pretence; and conformably to the 
principle relied on, no obligation of indemnity could avail them.” 
(19 Pick. 516, 515-516.) 


Aside from the assurance of justice to one harmed by such act, 
the protection of the city’s agents from personal liability for such 
claims is in accord with sound principles of policy and justice. 

Not all injuries caused by the promotion of lawfully authorized 
public undertakings could be vindicated in actions of tort. Damage 
and the invasion of private rights is inherent in the execution of 
many municipal projects. The court distinguished between such 
damage and that arising from negligence in the performance of 
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work. In the former the damage procedure prescribed by law 
provided the only remedy to a party aggrieved by the injury: in the 
latter there was a common law right in an action of tort. The 
distinction was brought out in Perry v. Worcester (6 Gray 544) in 
these words: 


“We think the distinction is well established by authorities, 
and founded upon just principles, that where damage is neces- 
sarily done to the property of an individual by taking his land 
for a highway, town way or bridge, or by changing the grade 
of a way, extinguishing an easement, injuring an adjacent 
building, draining a well or otherwise, where such work is 
authorized by public authority of public use, and all damage 
necessarily incident to such work, such works are legally regarded 
as warranted by the public, in the exercise of the right of eminent 
domain; they are legal and right; they are not unlawful; and 
therefore no action will lie, as for a tort, but damage must be 
sought by the owner of the property in the manner pointed out 
by law. Dodge v. County Commissioners, 3 Met. 380. Ashby v. 
Eastern Railroad, 5 Met. 368. Babcock v. Western Railroad, 9 
Met. 553. Parker v. Boston & Maine Railroad, 3 Cush. 107. 


“But this presupposes that the public work thus authorized 
will be executed in a reasonably proper and skilful manner, with 
a just regard to the rights of private owners of estate. If done 
otherwise, the damage is not necessarily incident to the ac- 
complishment of the public object, but to the improper and un- 
skilful manner of doing it. Such damage to private property is 
not warranted by the authority under color of which it is done, 
and is not justifiable by it. It is unlawful, and a wrong, for the 
redress of which an action of tort will lie; whether against the 
immediate agent or his employers is not now a question.” (6 
Gray 544, 545-546. ) 


In contrast to the above there were cases where the court refused 
to hold municipalities responsible for the consequences of projects 
undertaken at the direction of public officers. The distinction de- 
rived from the fact that a great many duties imposed by law upon 
public officers were not, strictly speaking, inherent in the municipal 
function. Many duties imposed by law on selectmen or other public 
officials concern matters over which the townspeople have no 
authority or control. (Vinal v. Dorchester 7 Gray 421, 422.) Under 
such circumstances the acts of the officials are not attributable to 
the towns. They act under an authority conferred on them by 
statute, to be executed under their own judgement, and do not act 
ministerially according to the will of the town, expressed by its 
voters. (Gill v. Wareham, 7 Metcalf 438, 447.) In Watson v. 
Princeton (4 Met. 599) a town was exonerated from responsibility 
for the acts of an assessor in these words: 

“|. . the assessors are not the agents of the town, so as to 
render them responsible for their errors and mistakes, or even 
for their negligence. They are public offcers, whose functions and 
duties are regulated by law; and it is only for want of integrity 
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or fidelity in the discharge of their official duties that they them- 
selves are liable.” (4 Met. 599, 601.) 


In Berlin v. Bolton (10 Met. 115) the court declared the rule 
concerning responsibility of towns for the acts of officers whose 
duties are prescribed by law to be: 

“The assessment, or omission to assess a tax, is not the act of 
the town, or one over which they have any control. They cannot, 
by their vote, require or forbid such assessment. And further; 
the assessors are not the officers of the town, in the sense of being 
their agents, liable to be directed, controlled or restrained by 
the town. They are chosen by the town; and in this sense are 
town officers. But their duties are prescribed, regulated and 
limited by law; and the voters and town inhabitants are the very 
subjects over whom their authority is to be exercised. Their 
duties are regulated by provisions of law, and secured by the 
sanction of an oath. How then can the town be bound or estopped, 
or its rights implicated, by the illegal acts of those who are not 
their agents, and over whose conduct they have no power? It 
appears to us, rather, that they are a class of officers, constituted 
by law, whose official acts, done within the scope of their au- 
thority, are entitled to the presumption of law that omnia rite 
acta sunt. This presumption is conclusive as to the general acts 
done by such officers, unless when an individual can show himself 
aggrieved by some abuse of such authority; in which case he will 
have his remedy against the wrong-doer.” (10 Met. 115, 120.) 


Aside from those special duties and powers conferred by law, the 
town officers acting under their general authority were declared to 
be the agents and general administrative officers of cities and 
towns, and “where the concerns of a city or town are not especially 
confided to other boards or officers, they are to be superintended by 
the mayor and aldermen or selectmen respectively.” (Roxbury v. 
Boston and Providence Railroad Corp., 6 Cush. 424, 430-431.) In 
causes involving the exercise of this general authority the rules 
governing responsibility as declared in Thayer v. Boston (supra) 
would apply. 

Aside from the liability of cities and towns for injuries resulting 
from activities within the scope of their lawful authority or for 
claims arising from the promotion of its prudential interests, un- 
less a right of action is conferred by special statute, there is no 
right of action available to an aggrieved person against a munici- 
pality or against its officers or agents. To this general observation 
there is but one exception. Where one’s right to vote is in issue it 
has been ruled that considerations of public policy require that the 
individual claiming the right to vote be given the privilege of 
vindicating his right in an action at law. In Capen v. Foster (12 
Pick. 485) the importance of the right and the significance of the 
rule was emphasized in these words: 

“It has been regarded as a question of doubt and difficulty, 
whether upon strict principle, a public officer who acts honestly 
and according to the best of his judgment, in the discharge of 











Ss NS Oo 














LEMUEL SHAW AND MUNICIPAL CORPORATIONS 95 


his duty, and who through such honest mistake and error of 
judgment, denies to a citizen his right of voting, should be 
answerable, in an action for damages. But considering the 
utility of having a plain and perfect remedy, in case of so much 
importance, and the difficulty which there would be, in bringing 
questions of this sort to the test of judicial determination, were 
not each individual citizen permitted to vindicate his own par- 
ticular right as a voter, before a competent judicial tribunal; and 
considering that the question of damages will always be in the 
hands of a jury, who will take care to give slight damages, when 
the object is principally to settle a really disputed and doubtful 
right, and when the municipal officers have acted honestly and 
in good faith, it has been decided upon great considerations of 
public policy, that such an action may be sustained. Kilham v. 
Ward, 2. Mass. R. 236; Lincoln v. Hapgood, 11 Mass. R. 350. 
This therefore is not now considered an open question.” (12 Pick. 
485, 486.) 


In the case of Griffin v. Rising (11 Met. 339) the court dis- 
tinguished between the right to sue a selectman for refusing the 
vote of a qualified voter and the right to sue an assessor for neglect- 
ing to tax a citizen by reason of which he could not qualify as a 
voter. In distinguishing between the two, the Chief Justice said: 

“In the former the selectman acts directly upon the party’s 
claim of right to vote, which is regarded as a valuable personal 
right ... it is a direct violation of this personal right. But al- 
though assessors owe a duty to their constituents and to the public, 
to assess a tax on every one liable to taxation, yet the right of 
the individual to be taxed is not prima facie a beneficial right to 
him and by omitting him they do him no direct wrong.” (11 Met. 

339, 342.) 


While the right to sue a selectman for refusing the right to vote 
was not predicated on malice or design, the court limited the right 
to sue an assessor who has failed to tax a citizen to such cases 
where it can be 


“shown affirmatively that they omitted to tax him, wilfully, 
purposely, or with design to deprive him of his vote... .” (11 
Met. 339, 343.) 


While no cause involving the issue directly was ever considered by 
him, there is a clear intimation in both the cases of Capen v. Foster 
(supra) and Griffin v. Rising (supra) that a public officer who acts 
honestly and according to his best judgement in the discharge of his 
duties, aside from cases involving the right to vote, is not answer- 
able in any action, regardless of mistake or error of judgement. 

An opinion of Chief Justice Shaw dealing with the regularity of 
the actions of public officers served to emphasize his exalted concept 
of public duty. In Norton v. Leonard (12 Pick. 152) the inhabitants 
of the town of Norton sought to recover on a bond furnished the 
selectmen to indemnify the town for expenses incurred in the support 
of the family of a spendthrift. The bond was given under these 
circumstances: Under the provisions of St. 1783, C. 38, sec. 7, when- 
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ever an inhabitant by riotous living and debauchery threatened to 
involve himself and his family in distress, the selectmen of a town 
were authorized to apply to the probate court for the appointment of 
a guardian for such a spendthrift so as to prevent him from dis- 
sipating his estate. In the cause in issue the selectmen had made 
application for such appointment to the probate court, but before 
a hearing was held, the person for whom a guardian was sought 
gave bond to indemnify the town in the event his becoming pauper- 
ized, and the selectmen gave up the proceedings. When the town 
brought suit on the bond the court declared it invalid and void, and 
Chief Justice Shaw took advantage of the opportunity to remind 
the selectmen of their proper duty under the circumstances. Re- 
ferring to the provisions of the Statute, he said: 

“It is manifest from this abstract of the statute, that it is 
founded in considerations of great public policy. The power 
given by the statute, to institute these proceedings, itself a most 
extensive and extraordinary one, and one which may in its con- 
sequences, take away the whole power of any person over the 
whole of his real and personal property, and place him in a state 
of pupilage, is vested exclusively in the selectmen for the time 
being. ... 

“|... The authority is given to selectmen, not as agents of 
towns, but as high public officers, selected for their prudence and 
discretion. This high authority is to be exercised with a view to 
all the purposes contemplated by the statute. And these purposes 
are sufficiently designated; and though the saving of the town 
from expense in the support of such person, is one of those 
objects, it is only one of several, and perhaps may be deemed 
a subordinate one. The statute not only contemplates persons 
may come to poverty, but looks to their coming to poverty by 
means of vicious and criminal excess, by which they are in 
danger of involving themselves and their families in distress, 
misery and ruin. The high power intrusted to these public officers, 
in a case properly requiring its exercise, is therefore to restrain 
the party from a course of vicious excesses, to reclaim him from 
habits of excessive drinking, gaming, idleness and debauchery, 
by taking from him the power and the means of indulging in 
them, and thus saving both himself and his family from distress, 
misery and ruin, as well as to save the town from danger of ex- 
pense. And we think that selectmen would greatly mistake and 
fai] in their duty, if they were to execute the authority confided 
to them by this statute, with a sole and single regard to the 
interest of the towns, by whom they are appointed. For, though 
appointed by towns, yet in this as in many other cases, they ex- 
ercise statute powers, as public officers, and not merely as town 
agents.” (12 Pick. 152, 161.) 


Having laid down the general principles applicable to the situa- 
tion, he turned to the particular facts and said: 

“If the complaint was well founded, and the facts set forth in 
it were true, then the relinquishment of the proceedings as a 
consideration for a particular security to the town, was an aban- 
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donment of a public duty imposed on them by law; if the com- 
plaint was not well founded, but was persisted in and only re- 
linquished as a consideration for giving this security, it was 
using a public power, given for other purposes, to compel the 
giving of a particular security; in either case, the relinquish- 
ment of these proceedings, as a consideration for the execution 
of this bond and mortgage, was turpis causa, and renders the bond 
illegal and void. If a party, against whom such a complaint is 
made, can induce those officers, who alone are by law invested 
with the power to institute and prosecute such a complaint to its 
legitimate result, in the appointment of a guardian, to give up 
and relinquish such proceedings, simply by providing for the 
indemnity of their town, he may thus, by an application of a part 
of that property which he is wasting by vicious indulgences, 
purchase an exemption from the force of this salutary law; he 
may be left to that course of criminal habits, and himself and 
family be involved in that condition of distress, misery and ruin, 
from which it was the purpose of this law to rescue and secure 
them.” (12 Pick. 152, 161-162.) 


It is possible that in initiating the proceedings for the appointment 
of a guardian the selectmen of Norton sincerely believed that the 
purpose of the law was to secure the town against the eventual 
poverty of the spendthrift, but there can be no doubt that the strong 
language of the opinion reoriented them with respect to the purposes 
of the act. 

Not unlike the issue in Norton v. Leonard (supra) was that 
raised in City of Boston v. Capen (7 Cush. 116). Though the opinion 
was written by Justice Bigelow it reveals the same impatience with 
selfish bureaucratic procedures that was evidenced by Chief Justice 
Shaw in the Norton case. In the case of City of Boston v. Capen 
(supra) the court was called upon to construe a statute (St. 1838, 
C. 237) which provided that if on entry into the port of Boston an 
alien on examination was found to be a lunatic, idiot, maimed, aged, 
infirm or incompetent in the opinion of the officer no such person 
could be permitted to land until he had given to the city a bond in 
the amount of $1,000, to secure it from the alien becoming a public 
charge. In the cause under review the examining officer for the city 
had boarded the vessel, ascertained that there were 65 passengers on 
it, and demanded a bond in the amount of $65,000. Pointing out in 
the opinion that the law required an examination of each alien and 
did not authorize the requirement of a bond in an amount less or 
greater than $1,000, the court ruled that the bond 

“comes within that class of cases in which it has been held that 

a bond taken by a public officer when he had no authority to 

require it, is illegal and void.” (7 Cush. 116, 124.) 


At a time when the tide of immigration was arousing the antagonism 
of the native American group, the justice evidenced by the Shaw 
court served to sublimate the harsh attitude evidenced by official- 
dom at the local level. 
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When one considers the vast variety of functions with which 
public officers are charged, particularly in the administration of 
local affairs, it becomes apparent that the answerability of towns 
or their officers is limited to a very narrow field. Chief Justice Shaw 
had served his apprenticeship in politics in the midst of the agita- 
tions of town government. He was aware of the vast potential for 
litigation inherent in the disappointments of partisans, and he was 
not anxious to have political disputes resolved into legal issues. To 
him the great arbiter of political controversy was the ballot box and 
not the Supreme Judicial Court. There was a day of judgement for 
the public officer who was contemptuous of his official responsibili- 
ties—it was election day. But aside from this, certain derelictions 
of public duty were indictable, and the public prosecutor could vindi- 
cate the public right by indictment. 

In Griffin v. Rising (supra) Chief Justice Shaw reminded the 
public that: 

“individuals are not without many securities for the enjoy- 
ment of their rights, without the necessity of resorting to an 
action for damages. Assessors, like other elective officers, are 
amenable to their constituents; and if known to be partial or 
corrupt in their official conduct, they are liable to be, and prob- 
ably will be, removed. Besides; like other officers, they take an 
oath for the upright and faithful performance of their duties, 
binding upon their consciences; a security for good conduct, 
which the constitution and laws regard as of great value.” (11 
Met. 339, 342.) 


In short, he reiterated on every possible occasion that the remedy 
for incompetence and indifference in office was a change of public 
officers. 





“AND/OR” 
by 
GEORGE N. WELCH, Chief Attorney 
Veterans’ Administration, Regional Office, Boston 


In view of the somewhat extensive usage at present of the phrase 
“and/or,” not only in legal documents and papers, but in editorials, 
Government directives and instructions, Federal, State and local, 
and its use by columnists and editorial writers, it would appear 
timely to review the use of this somewhat obnoxious as well as 
ambiguous phrase in an effort to curtail or minimize its use at least 
in legal documents, Government directives and statutory law. 

An effort to ascertain the antecedents or genesis of this phrase 
by the writer has been unsuccessful. Apparently its usage is of 
comparatively recent origin and some writers are of the opinion 
that the phrase originated in the office of some obscure trust lawyer, 
who was attempting, unwisely I think, to enrich the English lan- 
guage and to symbolize that the preparation of a proper trust-deed 
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was the highest form of literary expression, since the nature of the 
thing is such that each and every sentence must not only be capable 
of bearing the meaning desired by its author (or authors—it is 
usually a composite work), but it must be incapable of bearing any 
greater, lesser, or otherwise different meaning. It has been said 
that a good trust-deed is the only perfect literary work, leaving 
nothing to the supplementary efforts of the reader’s imagination. 
Reference to the Bible, the Constitution of the United States and 
the Constitution of the Commonwealth of Massachusetts, as well 
as a cursory reference to Shakespeare, fails to reveal the use of 
“and/or.” It is, of course, barely possible that in some of the recent 
condensations of the Bible the author might have resorted to 
modernized phraseology and adapted the barbarism “and/or.” 


In the American Bar Association Journal for July, 1932, appears 
an editorial, which I shall quote in its entirety in the interests of 
clarification : 


“AND/OR” 


“Mr. Justice O’Connor of the Appellate Court of Illinois has re- 
corded his timely protest against the increasing misuse of the labor- 
saving (?) symbol ‘and/or.’ He said: 

“ ‘Before affirming the decree in this case we feel impelled to 
say that in the last few years the words “and/or” have with in- 
creasing frequency crept into legal documents, including plead- 
ings and even instructions to the jury ... We must condemn the 
use of the words “and/or” because they tend to confuse and mis- 
lead ... In a close case where these words are used, a situation 
may be presented that would warrant this court in reversing a 
judgment or decree.’ 


“He refers to the case of State v. Dudley, 159 La. 872, in which it 
was said (page 878) : 

“*The expression “and/or” is quite frequently used in contracts 
but we confess this is the first time we have ever found it in a 
legislative act. When used in a contract the intention is that the 
one word or the other may be taken, accordingly as the one or the 
other will best effect the purpose of the parties as gathered from 
the contract taken as a whole. In other words, such an expression 
in a contract amounts in effect to a direction to those charged 
with construing the contract to give it such an interpretation as 
will best accord with the equity of the situation and for that 
purpose to use either “and” or “or” and to be held down to 
neither. Such latitude in contracts is, of course, permissible to 
individuals, who may contract as they please, but not so with a 
legislature in making its laws; it must express its own will and 
leave nothing to the mere will or caprice of the courts, especially in 
the matter of punishing offenses.’ 


“If any one is curious as to the amount of uncertainty which may 
be imported into a statute by the use of this device, it will be worth 
while to examine the case for an exposition of the confusion thus 
imported into the Louisiana Criminal Code. 
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“The Louisiana case was decided in 1925 and since that time we 
have observed its growing use in the statutes of a dozen different 
states. With regret we are compelled to note that even Congress 
has fallen into the use of this accuracy-destroying symbol. 

“The use of this symbol arises in part from a doubt as to which 
of the two words should be used. Is it any solution of this doubt 
to leave the question to be solved by construction at a later time? 

“We venture the assertion that any man who knows the meaning 
of the two words and the established distinctions in their use can 
take a modern contract or statute, bristling with this symbol, strike 
out every one of them and substitute the proper one of the two 
words, to the great clarification of the meaning of the instrument 
or act. 

“In short, we believe the symbol to be a device for the encourage- 
ment of mental laziness even in the drafting of private contracts, 
but against its use in pleadings and court proceedings and in legis- 
lative acts or in either of the foregoing categories, we join in the 
protest of Mr. Justice O’Connor.” 


As a result of this editorial, in the September, 1932 issue of the 
American Bar Association Journal, Vol. XVIII, No. 9, there ap- 
peared a number of letters pro and con, under the caption “An 
And/Or Symposium.” Brevity forbids the quotation of all letters 
referred to. I shall take the liberty, however, of quoting two letters, 
which more or less favor, with reservations, the use of “and/or” 
and two letters which are bitterly opposed. A letter favoring, with 
reservations, was from Mr. B. H. Kizer of Spokane, Washington, 
who defended the device as follows: 

“T have read your editorial on the use of ‘and/or’ with interest. 
There is, indeed, an abuse of the use of ‘and/or,’ which may well 
call for denunciation, but, as it seems to me, there is also a proper 
use of it that leaves no one in doubt as to what is meant. 

“A typical illustration of this is found on page 431 of the same 
issue of your Journal in which this editorial is found, where you 
say, ‘Each and every room has a tub and/or shower bath.’ I in- 
vite you to apply your test by striking out one or the other of 
the conjunctions and clarify the meaning of that sentence. Ob- 
viously, you would merely make a correct sentence incorrect. 
Manifestly, it means, and says with adequate clarity, that each 
room has either a tub, or a shower, or both. I think the idea is 
conveyed more concisely and more clearly by the use of ‘and/or’ 
than it would be by any other phraseology. 

“So, in the drafting of contracts, it frequently arises that the 
draftsman desires to say that a power may be exercised or pay- 
ments be received by John Jones and/or Bill Smith, meaning that 
the power may be exercised or the payment received by either or 
both. Other similar uses readily suggest themselves. In my ex- 
perience of legal documents, such is the more common use of 
‘and/or’ and I see no reason why such use is not consonant with 
clearness and accuracy.” 


Mr. Paul F. Good, of Lincoln, Nebraska, wrote: 
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“The Editorial in the July issue of the Journal raises the question 
of whether or not useful additions to the language are to be con- 
demned merely because they are sometimes misunderstood and some- 
times misused. 

“Most respectfuily, I would like to suggest that, when the symbol 
‘and/or’ is used properly, neither ‘and’ nor ‘or’ can be used in place 
of the symbol to give effect to the desired meaning sought to be con- 
veyed and the only substitute for the expression is a very cumber- 
some sequence of words. 

“It is of course desirable to restrict the use of the expression to 
circumstances where the reader of the document will understand 
the meaning; and it is therefore desirable that the expression should 
not find its way into instructions to the jury, statutory enactment 
or other situations where the phrase cannot be readily understood in 
its exact meaning. Since, however, it has an exact meaning, it is 
highly desirable that its use be permitted under those circumstances.” 

The letters in opposition were from Mr. John W. Davis and Mr. 
George W. Wickersham, both of New York. Mr. Davis was, as is 
more or less generally known, a candidate for President of the 
United States on the Democratic ticket in 1924. Additionally, Mr. 
Davis was considered as one of the outstanding lawyers of his gen- 
eration, he having tried and won more cases before the Supreme 
Court of the United States than any other lawyer in the history of 
the country. Mr. Davis was a past president of the American Bar 
Association and former Solicitor General of the United States and 
Ambassador to the Court of Saint James. Mr. George W. Wicker- 
sham was a former Attorney General of the United States under 
President Taft and admittedly was not only an outstanding lawyer, 
but a good English student. 

Mr. Davis wrote: 

“Nothing has heartened me more of recent years than the lead- 
ing editorial in your current issue on the conjunction ‘and/or.’ I 
expect to spend my declining years in a crusade against this 
pollution of the English language. It is a bastard sired by In- 
dolence (he by Ignorance) out of Dubiety. Against such let all 
honest men protest.” 

Mr. Wickersham said: 

“I read with interest your editorial in the July number of the 
American Bar Association Journal on the growing use of the 
barbarism ‘and/or.’ It is one of the worst examples of ‘journa- 
lese,’ and assuredly has no place in any composition written by 
one who has a knowledge of the English language. The primary 
requisite of any judicial language necessarily is exactness. If a 
writer means to use the conjunctive, he should employ the word 
‘and’ and if he means to express the disjunctive, he should use 
the word ‘or,’ but to use this expression ‘and/or’ is indicative of 
confused thought, which should have no place in either a statute 
or a legal document. The English language, derived as it is from 
different racial origins, at best lacks precision such as the Latin 
languages enjoy, and if we import into it such barbarisms as 

‘and/or,’ we make confusion worse confounded. I agree entirely 
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with the expression of your belief in the July Journal, that the 

symbol is a ‘device for the encouragement of mental laziness even 

in the drafting of private contracts,’ while its use in pleadings and 

court proceedings and in legislative acts is utterly unjustified.” 

As a result of the discussion in the American Bar Association 
Journal, the July issue of “Harpers” for 1932, took up the cudgels 
and in a somewhat facetious vein discussed the pro’s and con’s of 
“and/or.” The following extract from Harpers’ would appear 
relevant: 


“THE WHICH OF AND/OR” 

“The enrichment of the language proceeds apace. The best of 
our words are the words that have not yet got into the dictionaries. 
The words that have got into the dictionaries are more or less 
worn out; those that haven’t are fresh and shiny. 

“The enrichment comes from all sorts of sources. The other 
day I received a letter from my old friend Jones in New York. 
Jones’ letter was brief and from the literary point of view, not 
particularly interesting except for one sentence. 

“‘T am coming up to Montreal,’ he wrote, naming a date, ‘to 
have a chat with you and a few drinks of good sound Scotch and/or 
Canadian whiskey.’ 

“TI wrote back, ‘The liquor stores do not seem to keep Scotch 
and/or Canadian whiskey. What is its other name?’ 

“To which Jones replied, ‘They have no other name. Don’t you 
understand plain English?’ 

“To which I replied, ‘How can Scotch and/or Canadian whiskey 
be plain English? Please translate.’ ” 


Harpers’ also discussed in the same issue the advantages to be 
gained had Shakespeare utilized “and/or.” The Hamlet soliloquy, 
for example, would be: 

“Whether ’tis nobler in the mind to suffer 
The slings and/or arrows of outrageous fortune.” 


Swinburne also was quoted as to how his work would have read 
had he had the wisdom, or lack of it, to adopt “and/or.” For example: 
“By the waters of Babylon, and/or somewhere else.” 


In addition to the letter of Mr. John W. Davis, I find, upon refer- 
ence to the American Bar Association Journal for December, 1940, 
Vol. XXVI, No. 12, that Mr. Davis gave a lecture before the Bar 
of the City of New York on “The Argument of an Appeal.” In this 
lecture, in his erudite fashion, he stated: “I assume that there is 
not a pestilent ‘and/or’ to be found in the brief from cover to cover; 
or if there is, that the court, jealous of our mother-tongue, will 
stamp upon the base intruder.” 

In addition to the Louisiana case of the State v. Dudley, which is 
quoted in the editorial from the American Bar Association referred 
to herein, the following cases are cited in opposition to the use of 
“and/or’’: 

In the case of Employers’ Mutual Liability Insurance Company of 
Wisconsin v. Tollefsen (Wis.), 263 N.W. 376, 377, the Court made 
the following observation: 
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“We are confronted with the task of first construing ‘and/or,’ 
that befuddling, nameless thing, that Janus-faced verbal mon- 
strosity, neither word nor phrase, the child of a brain of someone 
too lazy or too dull to express his precise meaning, or too dull to 
know what he did mean, now commonly used by lawyers in draft- 
ing legal documents, through carelessness or ignorance or as a 
cunning device to conceal rather than express meaning with 
view to furthering the interest of their clients.” 

I also found that our own Supreme Court in the case of Hanson v. 


Bradley [by Mr. Justice Lummuns], 298 Mass. 371; 10 N.E. (2) 259, 
used the following phraseology : 


“As a matter of English, the use of the vague expression ‘and/or’ 
makes it impossible to discover just what relation to the corpora- 
tion the master finds that the defendants Thornton and Bradley 
held. All that we can be sure of is that they were stockholders 
or directors or officers. Such an expression ought not to be used 
by a master in his report. Grandchamp v. Costello [by Chief Jus- 
tice Rugg], 289 Mass. 506.” 


Corpus Juris Secundum, Vol. 3, pp. 1068-1069, refers to the 
American Bar Association Journal for July, 1932, quoted herein, 
and makes the following observations: 


“The American Bar Association Journal for July, 1932, pub- 
lished an editorial against the use of this expression, and re- 
ceived so many letters that in its September, 1932, issue a sym- 
posium was published, giving opinions from many lawyers, judges, 
decisions of courts, and references to law magazine articles, and 
the majority view was against its use.... Amidst almost univer- 
sal condemnation, a very few decisions and articles in two law 
magazines appear to uphold its use. The great majority of courts 
do all in their power to discourage its use, and it has been criti- 
cized by one court in this language: (quoting the ‘verbal mon- 
strosity’ quotation in note 88 of the C. J. S. definition.) (Drum- 
mond v. City of Columbus, supra, n. 84.)” 

Webster’s New International Dictionary of the English Language, 


2nd Edition, Unabridged, G. & C. Merriam Co., Publishers, Spring- 
field, Mass., 1949, dismisses the subject with the following brief 
comment: “And—sometimes in legal papers and/or is used to repre- 
sent and as interchangeable with or.” 

While it is true that the English language is a growing, thriving 
organism and should not be dormant or moribund, nevertheless, I 
am inclined to feel that the use of “and/or” in its current common- 
place, routine fashion, should be terminated or at least minimized, 
particularly from the standpoint of legislatures, governmental agen- 
cies, and the bench and bar. 


GEORGE N. WELCH, Anti-Andorian 


One Beacon Street, Boston 8, Massachusetts 









104 MASSACHUSETTS LAW QUARTERLY 





EDITORIAL COMMENT 
We agree with Mr. Welch. 
Mr. Justice Holmes said years ago: 

“I am struck with the blind imitativeness of man when I see 
how a doctrine, a discrimination, even a phrase, will run in a 
year or two over the whole English speaking world.” (Collected 
Legal Papers, p. 30.) 


One of the unfortunate tendencies (or even habits) of our pro- 
fession under the pressure of modern business, is to grasp at short 
cuts of expression to avoid the intellectual effort of thinking things 
through. We are all of us subject to this seductive temptation to 
short hand English. Sometimes a suggestive and thoughtful gen- 
eralization if used with care may have the virtue of “adequate 
brevity” (the words applied to the late Calvin Coolidge). Mr. Justice 
Story, in an address to the Suffolk bar in 1821,* lamented the increas- 
ing volume of law reports as threatening a legal chaos and predicted 
that the only safeguard would be an increasing education to develop 
“habits of generalization” and his prediction has proved to be ac- 
curate, but habits of thought like people if not accompanied by the 
balance of reasonable self-restraint, may have illegitimate de- 
scendants. 


Very practical and current illustrations, which have appeared con- 
stantly in the press in recent weeks, are the illegitimate progeny 
of the civilized and humane word “welfare” in our constitution and 
statutes, which has been allowed to degenerate into the tolerated, 
even stimulated, production of illegitimate children to be supported 
at the expense of the tax payers. 


Maitland said somewhere that “the word quasi was the only Latin 
word that the English bar really loved” and it has acquired a dis- 
tinguished professional place in the law of “quasi-contract” to de- 
scribe the just development of “implied contract”? under the influ- 
ence of Lord Holt and Lord Mansfield. But its illegitimate descend- 
ants are not infrequently found in opinions or arguments in which 
the word is loosely used to avoid the effort of thinking things 
through. ; 

The common verbosity of the legal profession, especially in docu- 
ments, is due in part to the early practice of paying English scrive- 
ners so much a word for drafting documents. Hence more and more 
words. Perhaps the practice still survives to some extent indirectly, 
in fees based on documents impressive in appearance but excessively 
verbose. We have always remembered, with entertainment, the late 
Felix Rackemann’s account of his experience with a trust instru- 
ment of ten fools cap pages, sent to him for consideration by a well- 
known New York firm. He responded by a bet of a box of good 
cigars that he could state all the essential contents of the trust in 
less than two pages and won his bet. They could not find a hole 
in his redraft. 

To return to “and/or.” The abuse of verbosity has its counterpart 
in the abuse of “inadequate” brevity. The literary fraction appears 
to have had a more or less legitimate pedigree, at least in the sense 
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of limited antiquity. In a note in 118 American Law Reports, p. 1368, 
the annotator tells us that 

“The term ‘and/or,’ has been used for nearly a century in 
English mercantile and marine insurance contracts. See, for 
example, Cuthbert v. Cumming (1855) 10 Exch. 809, 156 Eng. 
Reprint, 899. Its great vogue in recent times, however, has ex- 
tended its use to statutes, ordinances, pleadings, and judicial 
records. And the neologism has even attained the respectability 
of a place in the general lexicons, being defined as ‘either “and” or 
“or.” ’ Webster’s New Int. Dict. (2d ed.). 

“This phrase, term, symbol, or character is a deliberate amphi- 
bology; it is purposefully ambiguous, its sole usefulness lies in 
its self-evident equivocality. When the term is properly used, 
however, its meaning is not indefinite or uncertain. It is broad, 
but not indefinite; it is elastic, but within definite bounds and for 
a definite purpose. If the term were used in its proper place and 
sense, and were restricted to private contractual instruments, in- 
stead of being interpolated, with parrot-like indiscrimination, 
into pleadings, instructions to juries, and the like, it is probable 
that the courts would have accepted it without question as a useful 
addition to scrivener’s English.” 


Well, possibly. But, as in the case of some other earlier legal 
parents, its illegitimate offspring have not inherited whatever ex- 
pressive respectability may have been attached to the parent as 
Mr. Welch has shown in his article. The following passage from 
the opinion of Mr. Justice Burke of the Colorado Court in 100 
Colo. 231, at 237, may be added to Mr. Welch’s collection. He said 

“Next to the prescriptions of physicians, accuracy is nowhere 
so imperative as in contracts, statutes and legal proceedings. It 
is correspondingly discouraging to find dragged into these the 
ingenious inventions of scriveners to confuse and befuddle. The 
latest and lustiest of these pests is the literary fraction ‘and/or,’ 
which appears at least fifty times in the record before us. The 
resulting confusion is emphasized by the fact that three of these 
are in demurrers, three in assignments, and one in a tendered 
instruction. We have not found one attributable to counsel for 
defendants in error. Whatever defense might be made for it 
elsewhere it becomes, in demurrer or assignment, a mere ‘weasel’ 
phrase.” 

Aside from the too common “parroting” habit, as we stated in 
the “Quarterly” for April, 1948 (p. 69). 

“One reason for the restrained and discriminating use of the 
‘literary fraction’ is that the bar in drafting agreements has to 
anticipate the possibility of litigation. The words ‘and’ and ‘or’ 
like the words ‘shall’ and ‘may’ frequently have interchangeable 
meanings. (See ‘Shades of “Shall,” ’ 30 M. L. Q. No. 2, October, 
1945, pp. 42-48.) That being the case, the bar, not knowing how 
a court will jump, uses the ‘fraction’ at times for the purpose ex- 
plained in the A. L. R. note.” 

The bar should remember, however, the warnings of danger in 
the opinions of Chief Justice Rugg and Mr. Justice Lummus cited 
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by Mr. Welch. The better and safer practice would seem to be to 
think the matter out “and/or” not use it at all. 

The latest warning from our Massachusetts Court appears in 
Vakilakis v. Haverhill, 1959 Ad. Sheets 675 at p. 677, in which the 
Court referred to “and/or” in connection with the “intent” of a zon- 
ing ordinance, as “the intent obscured by the use of these seductive 
substitutes for precision.” 

F. W. G. 





THE PSYCHOPATH BEFORE THE LAW 
By 
Harry L. Kozou, M.D., Boston 
(Reprinted by Permission of the New England Journal of Medicine) 


INTRODUCTION 
THE “BEAT GENERATION,” AND THE LAW 


One of the peculiar by-products of our present society is the so-called 
“Beat” generation; and included in the category of “beatniks” are a 
great number of juveniles and young adults whose social antics bring 
them to the attention of the bench and bar. Inevitably the unusual social 
performances of some of these people lead us to wonder whether or not 
we are dealing with mental illness or, at very least, a disorder of such 
magnitude as to raise the question of criminal responsibility. 

In the article reprinted here Dr. Kozol discusses the psychopath; “he is 
a member of a large class of unique individuals.” We feel that a careful 
study of this article will help to make clear the distinction between what 
we once called “insanity” (now, “mental illness”) and the psychopathic 
personality. 

Is the “odd-ball” getting the break he deserves, or does he deserve one 
at all? This is the question here. ° 





DR. KOZOL’S ARTICLE 


Society is beset by few problems so grave as that of the psychopath 
in its midst. The psychopath is not necessarily asocial. But it is the 
asocial ones who attract attention by virtue of the formidable legal 
problems that they pose. 

Some generalizations about the psychopath may be in order. He 
is, at one and the same time, the blessing and the bane of society. 
Without him there would be little if any art, literature, music or 
science—or crime. One does not have to be a psychopath to be a 
creator or a criminal, but it helps. He is the problem child of society, 
and although easy to recognize is difficult to define. 

What is a psychopath? He is an abstraction, a generalization 
and a specification. He is a member of a large class of unique in- 
dividuals. He is not normal and he is not psychotic and he is not neu- 
rotic. And yet the diagnosis is not a negative one, based simply on 
exclusion and the absence of these states. It is made on the basis 
of a variety of traits that distinguish him from the wide range of 
average personalities but do not spell out a predominantly psychotic 
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or psychoneurotic state. It should be kept in mind that the term is an 
abbreviation for the more accurate designation of psychopathic per- 
sonality, the latter being preferable because of its emphasis on 
structural fixity or habituality. Although there are vast differences 
between individual psychopaths there are even greater differences 
between them and the average (normal?) members of the com- 
munity. A single generalization about psychopaths would charac- 
terize them as noncomformists. 

Is there any difference between legal nonconformity and artistic or 
literary or even academic nonconformity? I doubt if there is. In my 
opinion there is no basic difference between the psychopath who en- 
riches society and the one who robs it: they are cut of the same 


cloth, and any apparent difference is in their goals rather than in 
their substance. 


This view is not unique. It was anticipated by Henderson in his 
Salmon lectures.' He notes that all students of the subject “have 
recognized that the problem of the psychopath is not a mere mi- 
rage ...”* The term psychopathic personality is equated by Hender- 
son with “psychopathic state,” which he uses by preference “because 
it does not stress unduly either innate or acquired characteristics, 
and does not imply total mental unsoundness, defect or delinquency, 
but yet allows for modifications of all of them.’* He proposes three 
general personality groups that he considers “inclusive of everything 
we can with justification term psychopathic states.’* These 
categories are the predominantly aggressive, the passive (inade- 
quate) and the creative. He writes that psychopaths who are “pre- 
dominantly creative” correspond to the “genius type” and that a 
“genius,” producing through “inspiration rather than imagination,” 
“constructs and creates.”® Although granting the rarity of such 
types he insists that a large portion of creative contributors to so- 
ciety belong in this class of psychopaths. He writes: 

I, therefore, come to think of genius as being associated with a 
state of mental imbalance, of a heightened sensitivity, of dis- 
ordered mental equilibrium due probably to the attempt to get 
square with reality and even more to dominate reality as a com- 
pensation for the inner unresolved conflicts which dominate con- 
duct. This attempt at domination is on an analogous basis to the 
attempt of the aggressive and inadequate psychopath to control the 
situation just as the genius does, who, more than any other, shows 
an intermixture of aggressive and inadequate trends.® 


He further states, “we have an apparent contrast between the ag- 
gressive criminal, the inadequate psychoneurotic, the creative genius, 
but all are combined by an instability, queerness, explosiveness, in- 
tuitiveness and egocentricity which form the picture of psychopathic 
states.”? Society has been generous in rewarding those who have 
made contributions to it, and has often overlooked or forgiven very 
serious deviations from conventional norms of behavior in the same 
persons. Society has been equally diligent, and with good reason, 
* From Harvard Medical School and the Neurological Unit, Boston City Hospital. 


+ Clinical associate in neurology, Harvard Medical School; visiting physician for 
neurology, Boston City Hospital. 
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in attempting to protect itself from its asocial psychopaths. It 
certainly cannot afford to be complacent about them. Whereas some 
are merely nuisances others are genuine threats. There appears to 
be a vast aggregate of such antisocial individuals who appear to be 
dedicated inexorably to making trouble for themselves and others. 
They war on their fellow man individually and internationally. A 
principal reason, therefore, for facing up to the problem of the 
asocial psychopath is self-preservation. One need only reflect on in- 
ternational tensions to appreciate the menace of the predatory 
psychopath. Can anyone question how close psychopaths have come 
to the conquest and destruction of the present social order? The 
psychopath of tomorrow will be no different from the psychopath of 
yesterday: he will either enrich and create civilizations, or he will 
impoverish and destroy them. What he may do to society depends 
on what society does about him. 

The asocial psychopath is the joint responsibility of psychiatry 
and the law. Society attempts to deal with the offending psychopath 
by a variety of devices, most of which are futile in preventing repeti- 
tions of antisocial behavior. It has been and is little more than a 
holding action, if even that. More important is the conversion of 
such persons from social liabilities to assets. Such a proposition is 
frankly visionary. But it is difficult to question its value as a social 
objective. The complacent and tacit acceptance of the defeatism that 
holds that most psychopaths are essentially unmodifiable is erroneous 
in principle and probably in fact. There are numerous cases in which 
criminal psychopaths have exhibited extraordinary talents and capa- 
cities along conventional and socially acceptable lines. Some have 
become experts in law, others have patented inventions, some have 
written books, and others have made extraordinary contributions 
in the education of fellow prisoners, and some as experimental ani- 
mals in medical research. It is regrettable that these capacities were 
not mobilized early enough in their lives to have provided satisfac- 
tions that might have prevented the commission of crimes. It appears 
to be clearly in the interest of society to make an even more inten- 
sive and sustained effort to recognize and rehabilitate the psychopath 
at the earliest possible moment in the hope of preventing antisocial 
behavior and channeling his energies into socially contributive pur- 
suits. 


In addition to constituting a threat to society the psychopath is 
incalculably expensive. He represents a dreadful waste of human 
potential. His ranks may well be growing, thus reflecting an 
ominous degree of social attrition. It sometimes appears that society 
is more concerned with the conservation of its physical resources 
than its human ones. 

The psychopath is not necessarily born that way. An increasing 
preponderance of evidence sugests that he is made, not born—that 
his attitudes and distortions are the result of conditioning relation- 
ships. A corollary of this is that he should be modifiable. Experience 
has demonstrated that many are. One cautionary qualification should 
be injected into this thesis on the social readaptability of the psycho- 
path. Some people are inherently poor in capacity for affection for 
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others. They appear to be devoid of the parental-protective instinc- 
tive tendencies that are the foundation of all altruistic relationships. 
This class of individual has long been recognized as essentially un- 
deterrable by measures short of penal ones. To be sure, the latter 
have been far from uniformly successful, but it can hardly be main- 
tained that they have been uniformly unsuccessful. 

There are three specific areas in which society must deal with the 
asocial psychopath on an organizational or administrative basis, 
and these might well be exploited in initiating an extension of the 
necessary assault on the over-all problem. These three areas involve: 
civil committability; criminal responsibility; and the repetitive 
misdemeanant. They will be considered in that order. 


CIVIL COM MITTABILITY 


In general psychopaths are not committable to state and other 
mental hospitals. Civil committability has been generally predicated 
on a diagnosis of psychosis. The laws of many jurisdictions require 
a diagnosis of “insanity” or some equivalent as a foundation for 
commitment, and in general psychiatrists have equated “insanity” 
with psychosis. This has tended to exclude both psychopaths and 
psychoneurotics. Psychiatrists have much to answer for in having 
participated in the perpetuation of this erroneous equation. Many 
have been arbitrarily unwilling to recommend commitment of a 
patient on whom they could not plaster the label of “psychosis.” 
Certainly, many a psychoneurotic, particularly an obsessive-compul- 
sive one, or a turbulent psychopath, may suffer tortures and be a 
menace to both himself and the community, and be in fact far more 
ill than many to whom the designation of psychosis has been applied. 
Some humane and perceptive psychiatrists, recognizing the urgent 
need of a particular patient for the sanctuary of a mental hospital, 
have not hesitated to stretch their appraisal of the case somehow to 
include it under a diagnosis of psychosis. It is regrettable that this 
has been necessary. The liberalization of provisions for civil com- 
mittability to mental hospitals not only would provide necessary 
protection and treatment for particularly sick psychopaths but also 
would contribute immeasurably to the extension of an enlightened 
perspective in both psychiatry and the law. Such a liberalization 
may work out in Massachusetts as the result of certain changes 
in the law that went into effect on November 2, 1955.8 These amended 
the existing law to the following effect: 

The terms “mentally ill” and “mental illness” shall have the 
same meaning as the terms “insane” and “insanity,” respectively 
as now or formerly used. . .. The finding that a person is mentally 
ill for the purposes of committment to a mental hospital . . . shall 
not per se import a finding of civil incompetency or of criminal 
irresponsibility. 

Another statement in this amended law appears to be of great sig- 
nificance: 

[A] “mentally ill” person, for the purpose of involuntary com- 
mittment to a mental hospital . . . shall mean a person subject to a 
disease, psychosis, psychoneurosis or character disorder which 











110 MASSACHUSETTS LAW QUARTERLY 


renders him so deficient in judgment or emotional control that he 

is in danger of causing physical harm to himself or to others, or 

the wanton destruction of valuable property, or is likely to con- 

duct himself in a manner which clearly violates the established 

laws, ordinances, conventions or morale of the community. 
Attention is specifically called to the term “character disorder.” 
This is undoubtedly synonymous with personality disorder (psycho- 
pathic, sociopathic and so forth). This wording appears to disaffirm 
explicitly the traditional equation of mental illness and insanity 
with psychosis. These changes in the law were mainly concerned 
with the deletion of the words “insane” and “insanity.” Surely, the 
interest of the authors of these changes must have been more than 
semantic; it is obvious that it was their intent to liberalize the law, 
and by deletion of these words to divorce explicitly the concepts of 
mental illness, which is essentially the province of psychiatry, and 
insanity, which persists in embarrassing both psychiatry and the 
law by claiming to be the heir of both. 

It remains to be seen whether these changes in the law will be 
attended by changes in actual administration so far as commitment 
of psychopaths is concerned. Certainly, this does not throw open 
the doors to each and every psychopath; it simply makes hospitaliza- 
tion available to ones who because of “character disorder’ may 
exhibit signs of such quality and severity as to satisfy the com- 
mitting psychiatrists that they are “mentally ill.” 

Under this law it is probable that such patients will be admitted 
if they have not been already. It will probably take place over the 
passive resistance of many psychiatrists who blindly persist in anti- 
quated standards of committability. Popularization of the notion 
that mental illness of committable nature and degree may exist 
without psychosis would undoubtedly exert a strong educative 
influence on contemporary legal considerations of criminal responsi- 
bility. 

CRIMINAL RESPONSIBILITY 


The psychopath has generally received very little consideration 
where issue of criminal responsibility has arisen. Regarding the 
perpetration of any crimes, the law has evolved standards of respon- 
sibility that are mainly dependent upon the fact of intent. Without 
intent there is no crime. There is no provision anywhere in Anglo- 
Saxon jurisprudence that estops a defendant from introducing evi- 
dence tending to show an inability on his part to have an intent 
regarding the act charged. This becomes, therefore, a problem of 
psychologic function, and this is the very keystone of criminal 
responsibility. As such it often has required the testimony of 
experts in mental function. The testimony of these experts 
has generally been presented in cases of homicide and before 
juries. On the one hand the courts have welcomed and invited the 
assistance of the formal experts in mental function. On the other 
hand, they have been cautious in delegating final determination of 
criminal responsibility to the psychiatric experts. The ultimate 
authority has remained in the courts and generally in the juries. 
The jury represents the authority and responsibility and conscience 











THE PSYCHOPATH BEFORE THE LAW 111 


and prejudices of the community. As such its verdict may be ques- 
tioned by some, but one should hesitate to suggest that the responsi- 
bility for ultimate decisions be delegated elsewhere if it were con- 
stitutionally permissible. It is a duty of all citizens to participate 
in the administration of justice and a special privilege of psychi- 
atrists to give the courts expert testimony regarding specific medical 
issues. It is not their responsibility to go further. Indeed, to do 
so would represent a usurpation of the functions of the court itself. 
Despite arduous training and long experience it is often difficult to 
fulfill their own limited functions in court; it is responsibility of 
the court, not the doctor, to see that justice is done. 

For many years psychiatrists have been considerably restricted 
by rigid legal standards in the expression of their opinions con- 
cerning responsibility for homicide. Most of these restrictions have 
developed out of the rules promulgated by the Judges of the House 
of Lords in 1843 after the acquittal of McNaghten, who had killed 
Drummond, private secretary to Sir Robert Peel. McNaghten was a 
paranoiac with flagrant delusions of persecution. He was acquitted 
on the charge of murder by a verdict of “not guilty by reason of 
insanity.”® The entire issue of criminal responsibility for homicide 
was referred to the Judges of England for comments that might 
serve in the future to guide trial justices in their instructions to 
juries. From this emerged the unscientific, unrealistic, unworkable 
and unjust so-called “right-and-wrong”’ test. 

Time appears to have dimmed the background of this test of 
criminal responsibility. The jury trial of McNaghten was presided 
over by Lord Chief Justice Tyndall. His instructions to the jury 
virtually directed that the accused be acquitted. In his charge to the 
jury he included the following: 

The question to be determined is, whether at the time the act 
in question was committed, the prisoner had or had not the use 
of his understanding, so as to know that he was doing a wrong 
or wicked act. If the jurors should be of opinion that the prisoner 
was not sensible, at the time he committed it, that he was violating 
the laws both of God and man, then he would be entitled to a 
verdict in his favour: but if, on the contrary, they were of opinion 
that when he committed the act he was in a sound state of mind, 
then their verdict must be against him. 


This instruction to the jury obviously emphasized the cognitive 
status of the accused at the time of the commission of the act, and 
in that sense was consistent with an emerging and seemingly settled 
right-and-wrong test of criminal responsibility. However, the con- 
clusion of this brief charge broadened the apparent narrowness of 
the instruction by suggesting that the jury consider the general state 
of the accused’s mind: that if, when the defendant committed the 
act, he was “in a sound state of mind” he should be considered re- 
sponsible. This terminal] instruction obviously (judging from the 
verdict) must have suggested to the jury that the opposite of the 
proposition also obtained: that if the accused were of unsound mind 
the verdict must be for him. This, in spirit and fact, was a precursor 
of the Pike and Durham cases mentioned below. 











112 MASSACHUSETTS LAW QUARTERLY 


McNaghten was acquitted in January, 1843. In March of the 
same year the case was debated and discussed in the House of 
Lords.?° 

The Lord Chancellor reflected his concern over the McNaghten 
acquittal by opening the discussion with the following words: 

I have felt anxious, my Lords, at the earliest possible day to 

call your Lordships’ attention to the subject of a notice which I 

gave on a former case with reference to a late trial. 


He went on to an implied criticism of the trial justice’s instructions 
to the jury, and of the acquittal: 

A gentleman in the prime of life, of a most amiable character, 
incapable of giving offense or of injuring any individual, was 
murdered in the streets of this metropolis in open day. The assas- 
sin was secure: He was committed for trial: that trial has taken 
place, and he has escaped with impunity. 


After a furore of comment and discussion by other members of the 
House of Lords it was decided to attempt to gain clarification of the 
law by propounding five questions to the fifteen Judges of the Realm. 
One of these judges, Maule, objected to this form of attempting to 
clarify the law of criminal responsibility. His objections were on 
several grounds, the most trenchant being that there was no specific 
case or set of facts before the Judges. Nevertheless, his objections 
were overruled or ignored by his fourteen colleagues, who proceeded 
to consider the questions and to render an opinion that might serve 
to guide trial justices in their instructions to juries. 

The questions propounded by the House of Lords to the Judges 
were so limited as to apply only to cases in which delusions were 
the presenting manifestations—obviously, paranoid psychoses. Ex- 
cerpts from four of these questions will serve to illustrate this. Thus, 
the first reads in part as follows: 

What is the law respecting alleged crimes committed by persons 
afflicted with insane delusion . . . etc., etc.? 


The second asks: 
What are the proper questions to be submitted to the jury, when 
a person alleged to be afflicted with insane delusions regarding 
one or more particular subjects or persons, is charged with the 
commission of a crime (murder, for example), and insanity is set 
up as a defense? 


The next inquires as follows: 
In what terms ought the question to be left to the jury as to the 
person’s state of mind at the time the act was committed? 
The fourth asks: 


If a person under an insane delusion as to existing facts, com- 
mits an offense in consequence thereof, is he thereby excused? 


The essence of the Judges’ answers follows: 

. . . the jury ought to be told in all cases that every man is 
presumed to be sane, and to possess a sufficient degree of reason 
to be responsible for his crimes, until the contrary be proved to 
their satisfaction; and that, to establish a defense on the ground 
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of insanity, it must be clearly proved that, at the time of com- 
mitting the act, the party accused was laboring under such a defect 
of reason, from disease of the mind, as not to know the nature and 
quality of the act he was doing, or if he did know it that he did 
not know he was doing what was wrong. 


The Judges, in an earlier part of their reply, had stated that the 
accused is “punishable according to the nature of the crime commit- 
ted, if he knew at the time of committing such crime that he was 
acting contrary to the law, by which expression we . . . mean the 
law of the land.” 

In explicating this standard the Judges said: 

If the accused was conscious that the act was one which he 
ought not to do, and if that act was at the same time contrary 
to the law of the land, he is punishable, and the usual course 
therefore has been to leave the question to the jury whether the 
accused had a sufficient degree of reason to know he was doing an 
act that was wrong. 


The Judges, at another point, explained that the usual way of 
presenting part of the law to a jury was to have the jury consider 
“whether the accused at the time of doing the act knew the differ- 
ence between right and wrong... .” 

The authority of the McNaghten opinion appears to have done 
more to retard the advance of criminal justice in cases of homicide 
than all other factors combined. After a review of only ten years 
of administration of criminal justice under these rules Isaac Ray! 
saw fit to make the following comment: 

Nothing can more clearly show how completely the authoritative 
statement of the English Judges has failed to accomplish its 
purpose, than the fact that in subsequent trials, the result seems 
to have been, as much as ever, a matter of accident or caprice, 
rather than of principles well settled and clearly understood. 
Several have been convicted and executed, in spite of the plea of 
insanity, in whom the manifestations of disease were far more 
abundant than in some who were acquitted under the same plea. 


A little over a hundred years have passed since these words were 
written, but it is doubtful if any more trenchant criticism of the 
McNaghten Rules has been formulated in the interval. One must 
not lose sight of the fact that it was the ruling social authority that 
virtually demanded and dictated these harsh standards. Society, 
acting through its judge and jury, has the power in many cases to 
perpetrate injustices. It may do so to indulge an urge for revenge 
or to practice a philosophy of deterrence by exemplary punishment. 
Many judges have been content to rely blindly on precedents of 
any sort. The results have constantly offended the sensibilities of 
the humane and have shocked the conscience of many. 

It has long been pleaded that the explicit broadening of the base 
on which an accused might submit evidence concerning his irre- 
sponsibility would advance the cause of justice and be closer to the 
psychiatric facts of life. This would not be without precedent, for 
the Scottish courts have long maintained the concept of diminished 
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criminal responsibility. Scottish juries have been permitted, without 
restriction, to consider the mental state of the accused, and on such 
basis to reach a determination as to the degree of the crime or the 
mitigation of the punishment. Testimony concerning the mental 
state of psychopaths accused of crimes has been admitted without 
restriction. This humane and enlightened approach to the problem 
of criminal responsibility has been far in advance of its time. Until 
recently only one American jurisdiction, New Hampshire, had fol- 
lowed a comparable realistic rule. In the Pike case it was held by 
Justice Doe in 1869,—“that a product of mental disease is not a 
contract, a will, or a crime.”!2 He noted that there were difficulties 
in ascertaining “whether an individual had a mental disease, and 
whether an act was the product of that disease; but these difficulties 
arise from the nature of the facts to be investigated, and not from 
the law; they are practical difficulties to be solved by the jury, 
and not legal difficulties for the court.’’!% 


Nearly a century was to pass, eighty-five years to be exact, before 
any other American jurisdiction was to concur in this formulation 
of the medicolegal foundation of criminal responsibility. On July 1, 
1954, the United States Court of Appeals for the District of Colum- 
bia held, in the Durham case, “that the accused is not criminally 
responsible if his unlawful act was the product of mental disease or 
mental defect.”!4 By such a finding it reversed the trial-court con- 
viction of Monte Durham, for the crime of housebreaking. The 
accused, a youth of twenty-three, had a long history of antisocial 
acts, incarcerations and hospitalizations. He had been mentally 
hospitalized for a suicidal attempt before he was twenty. Subse- 
quently, he had been jailed after conviction for stealing an automo- 
bile. While serving his jail sentenced he was adjudged mentally 
ill and transferred to a hospital where he spent more than a year, 
with a diagnosis of “psychosis with psychopathic personality.” 
Promptly after this discharge from the hospital he passed some 
bad checks, was again adjudicated to be mentally ill and was returned 
to the hospital. On readmission to the mental hospital he was given 
a diagnosis of “Without mental disorder, psychopathic personality.” 
He was discharged from the hospital in three months, and two 
months later was arrested for the housebreak noted above. He was 
promptly returned to the hospital, and remained there for nearly a 
year and a half. After discharge from the hospital he was tried and 
convicted. It was on an appeal from this conviction that the United 
States Court of Appeals for the District of Columbia rendered the 
opinion cited. 

Psychiatrists without exception have acclaimed this decision. Its 
significance has been discussed by Associate Justice Douglas of the 
United States Supreme Court, who noted that “the Durham rule 
aids the jury in a solution of the problems by letting the psychiatrist 
talk, unfettered by arbitrary legal formulae.”!5 He further notes 
that this rule divests the psychiatrist of the responsibility for, in 
fact, passing a moral judgment of guilt or innocence. He writes, 
“after the Durham case, as before, the jury has the final say... . 
The jury evaluates his (psychiatrist’s) testimony, as it does the 
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evidence on every other factual issue.” He further states that “un- 
der the Durham rule no one theory of psychiatry is turned into a 
principle of law. The psychiatrist will be free to present his testi- 
mony about the mental condition of the accused in concepts that are 
familiar to him and medically realistic.” Implicit in these latter 
comments is a criticism of the erroneous psychologic concepts of 
mental compartmentation by which the McNaghten Rules were in 
part rationalized. The Justice further reminds one that the appre- 
hensions of the powerful ruling class undoubtedly dictated the 
formulation of those harsh rules. Judicial determination, and par- 
ticularly obiter dicta, are as subject to background emotional in- 
fluences as any other instances of human behavior. 

Lawyers and courts often seem to have the erroneous impression 
that psychiatrists wish to usurp the functions of judge and jury. 
On the contrary, psychiatrists have sought to limit their own re- 
sponsibility, and they could only do this if they were freed from the 
fetters of a prejudicial formula, an answer to which virtually usurped 
the functions of both judge and jury. The Durham rule renders 
unto the psychiatrist that which is his, and to the jury that which 
is its. 

One must be reminded that the Durham decision applied to a 
relatively minor misfeasance. Would the court have taken such an 
enlightened position if it had been a case of homicide or some other 
heinous act? 

It must be noted that endorsement of the Durham decision has not 
been unanimous among courts, lawyers or legislatures. Some courts 
have explicitly rejected the rule. Hall’* questions the wisdom of 
completely excluding the role of cognition in assessing criminal 
responsibility and argues for the retention of the McNaghten Rules 
in a somewhat modified form. It is difficult to reconcile this with 
his claim that he has “long advocated exclusion of the objective 
test from the entire field of criminal law,” and that “if this were 
accepted the trial itself could provide an important measure of 
investigation, compatible with the rule of law, by determining the 
actual mens rea of the defendant and suiting criminal liability to 
that.”!7 This statement of juridical principle reverts properly to the 
basic doctrine of criminal intent as the sine qua non of a legally 
culpable act. 


In this country the American Law Institute, under the guidance 
of its reporter, Herbert Wechsler, has been engaged in an exhaustive 
appraisal of the problem of criminal responsibility.'* Tentative draft 
No. 2 of its Model Penal Code includes a suggestion for a definitive 
statute excluding responsibility on the basis of mental disease or 
defect. It reads as follows: “A person is not responsible for criminal 
conduct if at the time of such conduct as a result of mental disease 
or defect his capacity either to appreciate the criminality of his con- 
duct or to conform his conduct to the requirements of law is so 
substantially impaired that he cannot justly be held responsible.’’!® 

This latter formulation was included in a draft of a proposed 
change in the laws of the State of Massachusetts, presented before 
the Judiciary Committee of the Legislature by a team from the 
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Harvard Law School, headed by Professor Wechsler. As a member 
of the team that technically proposed this legislation I presented a 
critical dissent. The proposal was qualifiedly supported by me 
mainly for the spirit of its wording, which, by including the broad 
term “mental disease or defect,” appeared to include the psychopath. 
However, this position was explicitly rejected by Professor Wechsler. 
His attitude in this respect was an affirmation of an explanatory 
comment he had made in the report on the Model Code. The Code 
contained a paragraph that limited the terms “mental disease or 
defect” as follows: “The terms ‘mental disease or defect’ do not in- 
clude an abnormality manifested only by repeated criminal or other- 
wise anti-social conduct.”2° Wechsler notes that this statement “is 
designed to exclude from the concept of ‘mental disease or defect’ 
the case of so-called ‘psychopathic personality.’ ”?! His reasons for 
such exclusion appear hardly tenable in the light of logic or psychi- 
atric authority. He obviously equates “psychopathic personality” 
with repetitious “criminal or otherwise anti-social conduct.” It is 
doubtful if any psychiatrist anywhere would predicate a diagnosis of 
psychopathic personality “only” on a history of “repeated criminal 
or otherwise anti-social conduct.” This insistence, therefore, on the 
exclusion of the psychopath appears tantamount to the usurpation of 
the functions of the psychiatrists in helping to formulate realistic 
legislation. No liberalization of antiquated standards will accord 
with psychiatric reality unless it provides for the inclusion of the 
psychopath as a potential beneficiary of a plea of irresponsibility. 
It should be added that such a realistic appraisal of human responsi- 
bility should serve to bring greater protection to the community, for 
most legislation involving criminal irresponsibility provides for 
indefinite exclusion of the offender from society in contrast with the 
limited sentences imposed on a strictly penal basis. Present hopes for 
inclusion of the psychopath in issues of criminal responsibility in 
this country appear to rest on the precedents of the Pike and Dur- 
ham cases and on extension of the Massachusetts statute of com- 
mittability. 

Some impetus in this direction may be provided by the trial courts 
themselves. Two instances may be cited: 

Guttmacher”? has reported a case in which a psychopath who 
had participated in some holdups, including the firing of a pistol, 
was found not guilty by reason of insanity. It should be noted 
that this case simply constituted a local precedent, for it was 
terminated at the trial-court level and thus did not become the sub- 
ject of a reported decision. Nevertheless, even such a precedent 
may have far-reaching consequences. I have had a somewhat simi- 
lar experience. At the request of Justice F. J. W. Ford of the 
United States District Court in Boston, a psychiatric study was 
made of a young male who was being held for trial on a charge 
of having unlawfully worn the uniform of a member of the Armed 
Forces. U. S. Public Law 285, Section 4246, Title 18, provides 
for the pretrial psychiatric examination of certain parties as 
follows: 
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Whenever after arrest . . . the United States’ Attorney has 
reasonable cause to believe that a person charged with an of- 
fense against the United States may be presently insane or 


otherwise so mentally incompetent [italics mine] . . . he shall 
file a motion for a judicial determination of such mental com- 
petency of the accused . .. Upon such a motion... or upon its 


own motion, the court shall cause the accused . . . to be examined 
as to his mental condition by at least one qualified psychiatrist 
who shall report to the court. 


Pursuant to such authority, arrangements were made for the pa- 
tient to be boarded at a local state hospital while the study was 
conducted. 

The patient, L.D.R., age 28, had spent most of the preceding eight 
years in jails and mental hospitals. He had persisted in writing 
small checks on nonexistent bank accounts. He had been shunted 
back and forth between courts and jails and mental hospitals, and 
had had at least 30 to 50 admissions to each! Psychiatric diag- 
noses had ranged through virtually every type of psychosis (in- 
cluding organic) and also included various psychoneurotic states 
and personality disorders. The only point of agreement running 
through virtually all his diagnoses was that he was not a normal, 
average person. He himself could give no intelligible reason for 
the repetition of acts that subjected him to an environment he 
abhorred. The only consistent theme was repeatedly expressed 
hostility to his father for having failed to indulge his maternal 
grandmother. This case was a travesty on the contemporary 
status of both penology and psychiatry. It was obvious that the 
mental] hospitals of the State looked upon him as a common nui- 
sance (and an embarrassment). On the other hand, the courts 
and jails insisted that he was so different from the average 
offender that he was properly a subject for psychiatry rather than 
penology. It was my conclusion that the patient was a psychopath, 
that he was in fact incapable of controlling his behavior, and there- 
fore that he was in a sense not the perpetrator of the act or acts 
charged. He was mentally sick and both legally and medically 
mentally ill, although not psychotic in a traditional sense. After a 
recommendation that he be committed to a mental hospital for a 
prolonged period he was admitted to the Medical Center for Fed- 
eral Prisoners at Springfield, Missouri, where he remained for 
approximately 1 year. His treatment at this hospital reflects credit 
on the skill and spirit of the psychiatric staff. On discharge and 
return to his home community, he became a valuable contributor 
to the public welfare by working as chief medical aide on one of 
the difficult wards of a large municipal hospital. His performance 
was satisfactory and appreciated by both patients and physicians. 
For the 1st time in many years he had enjoyed his own esteem as 
well as that of others, and was a contributor to instead of a 
predator on society. One year later he married a nurse, who had 
been explicitly informed (at his request) about his complete his- 
tory. After a rift in the marriage and harrassment by his wife 
he became upset, again cashed some small checks, and returned to 
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his earlier status of being suspended somewhere between court, 
hospital and jail. 

This case differs from Guttmacher’s in that this one did not in- 
volve a trial for determination of guilt. It was adjudicated before 
trial, and all charges were dropped after the patient was discharged 
from the hospital. However, it is another example of judicial 
recognition of the criminal irresponsibility of a psychopath. Close 
reading of the statute suggests that the federal law regarding the 
pretrial mental status of a patient permits consideration of the 
simple issue of whether the patient is “mentally incompetent” 
regarding the issues of the proceedings against him and the 
preparation of his own defense; insanity per se is not a necessary 
issue. The case encourages one to hope that in this particular 
United States District Court the administration of justice con- 
cerning issues of mental irresponsibility is likely to be liberal and 
in keeping with modern psychiatric opinion. 


THE REPEAT OFFENDER 

One final point has to do with the problem of the repetitive mis- 
demeanant. The State of Massachusetts for a number of years had 
a statutory provision for the psychiatric examination of all offenders, 
initial as well as repetitive, who were sentenced to jails or houses 
of correction for offenses other than nonpayment of debts, for periods 
of thirty days or longer. This provision was repealed in 1933.24 
Despite the apparent failure of this program for psychiatric exami- 
nation of petty offenders it appears advisable to reinstitute such a 
study, limited perhaps, at first, to the repetitive misdemeanant. All 
communities have small-fry offenders, hardly deserving the title 
of criminal, who get themselves constantly sent back to jails for 
relatively minor offenses. There have been some studies of the 
psychiatric nature of these offenders. However, this appears to be a 
fertile area for more persistent exploration. It is expensive for so- 
ciety to continue to retry these people and send them to jails. They 
are the forgotten men of both penology and psychiatry. Such a 
psychiatric study of multiple misdemeanants, might be coupled with 
determinations of the advisability of indefinite incarceration for 
such offenders. By focussing more attention on the asocial deviant 
it should stimulate efforts toward the redirection of the abilities and 
energies of the psychopath toward socially valuable ends. Once soci- 
ety learns by familiarity with multiple cases that certain individ- 
uals are in fact warped, structurally distorted, abnormal personali- 
ties, it may be less likely to indulge in emotional reactions of rage, 
hatred and revenge in cases of homicide. This might assist in the 
further education of society toward the twin goals of compassion 
and understanding, and contribute to its own protection. 
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“THE PAPERBACK REVOLUTION”—THE PRESENT 
AND FUTURE OF READING IN AMERICA 


“Reading maketh the full man,” said Lord Bacon, and that is as 
true of lawyers as it is of others, provided, of course, that some 
balanced practice of selection is followed on the principle that “‘va- 
riety is the spice of life.’”’” The obvious revival, during the past ten 
or fifteen years, of interest in readable history, and its importance 
in connection with the survival of our free institutions, emphasizes 
the far-reaching significance of Bacon’s remarks. For this reason 
we think the following facts about American life may interest 
readers by way of variety. F. W. G. 


EXTRACT FROM AN ARTICLE IN THE “MONITOR” OF JULY 2, 1959 
By the Book Editor — Mr. RoD NORDELL 


“If statistics mean anything, a reader in the United States is at 
least ten times more likely to be near a place selling paperbacks than 
a hard-cover book outlet. Of 9,000 American outlets for hard-covers, 
‘only 500 can be considered to be effective stores, adequately 
stocked,’ while there are nearly 110,000 retail outlets for mass- 
market paperbacks. 


“These figures come from a hard-cover book that supplies all the 
important information indicated by its title, The Paperbound Book 
in America: The History of Paperbacks and Their European Back- 
ground (New York: R. R. Bowker Company. 262 pp. $7.50). The 
author, Frank L. Schick, specifically omits a literary evaluation of 
what is between the paper covers, but he brings together an im- 
pressive amount of material to support his conclusion that what the 
press has frequently called the paperback revolution is actually the 
result of an ‘evolutionary unfolding.’ 


“Now, more than ever before, he says, books are making immedi- 
ate contact with the public without the usual former intermediary 
of pulpit, lectern, newspaper or other medium operating in a manner 
comparable to Andrew Mellon’s economic sieve theory. A person will 
buy a paperback without consulting the reviews or the opinion of a 
friend. 

“Mr. Schick traces the European development of inexpensive 
books, and the American development beginning as early as 1639. 
He deals in detail with the publishers that have risen since the late 
’thirties when this century’s paperback flowering began. 

“And there are all sorts of fascinating incidentals: the self- 
contained ‘expendable libraries’ of 100 paperbacks each that have 
been distributed in Asia by the United States Information Agency; 
the wartime Armed Forces Editions, 1,300 titles in 123,000,000 
copies, produced at a cost of less than seven cents apiece; an author’s 
income from paperbacks, $100,000 to James Jones for From Here 
to Eternity, $3,000 for an ordinary 25-cent book on a printing of 
250,000 copies. 

““The shape of books to come will approximate the paper-bound 
rather than the leather or clothbound volume,’ Mr. Schick believes. 
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The current practice may be reversed, with books appearing first 
as paperbacks and then, if they prove their value, as hard-cover 
reprints. 

“An alternative would be supplied by technological developments 
such as fused-on covers that would reduce hard-cover prices and 
‘wipe out the difference between the two types of publications.’ 

“Meanwhile, there are 6,000 paperback titles in print. Three 
volumes of a paperback encyclopedia (the illustrated Evergreen 
Encyclopedia) have been published and other recent publications 
are sharing shelves with the staple thrillers, westerns, etc., which 
we won’t go into here.” 

Then follow more than two columns of paperback titles in every 
field of literature ending with the statement 


“And there are many more, to be listed later.” 





“ON READING HEADLINES” 


Under this title, the Connecticut Bar Journal for June contains 
an interesting discussion, by Mr. Carl E. Lindstrom, former Execu- 
tive Editor of the Hartford Times and now Professor of Journalism 
at the University of Michigan. He refers to misleading news 
reports as follows: 

“The great public that knows only what it reads in the newspapers 
certainly got the impression that the American Bar Association at 
its Chicago convention in February made an attack on the United 
States Supreme Court. Most editorial writers the country over 
certainly read the news and interpreted it that way. 


“Now there is no reason why the bar association, or any individual, 
for that matter, shouldn’t criticize the Supreme Court in any terms 
chosen. We are bound to accept the Court’s decisions but we do 
not have to be silent about them. 


“The fact is, though, that the A.B.A. made no attack upon the 
Supreme Court. It takes a lot of reading in a good many sources 
to find out just what did happen and apart from two or three 
metropolitan newspapers no single medium conveyed any inkling of 
the dramatic events on the floor of that convention... . 


“The great majority of newspapers relied upon Press dispatches 
which were as meager as they were misleading. The emphasis was 
continually on remarks such as those of Representative Emanuel 
Celler objecting to the ‘maligning’ of the Court and of Justice Jesse 
W. Carter of California who felt that the Supreme Court and Chief 
Justice Warren had been subjected to ‘vicious, unfounded attacks.’ ”’ 

After further specifications, he quotes A.B.A. President Ross 
Malone: 

“Press reports, editorials and public statements which labeled 
the action of the House of Delegates as an attack by the Bar upon 
the Supreme Court were, in my opinion, and I believe in the opinion 
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of the great majority of the members of the House of Delegates, 
wholly unjustified and contrary to fact... . 

“In spite of the fact that headlines such as ‘BAR ATTACKS 
COURT?’ had resulted from some press reports, almost all editorial 
comment, written in the light of the actual resolutions adopted by 
the House, has found the action to be, as I believe it was, a considered, 
constructive request for needed legislation.” 

Mr. Lindstrom closes as follow: 

“One Michigan daily was so far off the beam to say in a tele- 
graph story, without identifying logotype: 

‘In a stormy session ending the 246-member house’s two-day 
session, Lloyd Wright, of Los Angeles, former A.B.A. president, 
led the fight to delay a vote on the report until the annual A.B.A. 
meeting in August.’ 

“Mr. Wright, it happened, was the other side of that issue. 

“The question posed here is: How many newspapers and other 
publications do you have to read to find out what happened when 
history is being made?” 





COMMENT 


Having been present at the A.B.A. meeting as a member of the 
House who supported Mr. Jenners’ successful modifications of the 
wording of the resolutions, we welcome Mr. Lindstrom’s criticism 
of the misleading “headlines.” 

We have pointed out, with emphasis in previous issues, that the 
action of the House was not an attack on the court; that the most 
important resolution of all was unqualified opposition to proposals 
which have been made to limit the jurisdiction of the court. 


As to the criticism of certain decisions and proposals for legisla- 
tion in regard to the subject involved in them, Mr. Schweppe’s letter 
in the April “Quarterly” quotes the statements of Mr. Justice 
Brewer “better all sorts of criticism than no criticism at all”; of 
Mr. Justice Black “the assumption that respect for the judiciary 
can be won by shielding judges from published criticism wrongly 
appraises the character of American public opinion;” of Mr. Justice 
Frankfurter “judges must be kept mindful of their limitations and of 
their ultimate public responsibility by a vigorous stream of criticism 
expressed with candor, however blunt;” of Mr. Justice Jackson that 
“acceptance or criticism by the profession” is important in apprais- 
ing a decision’s “real weight in subsequent cases’’; of the late Chief 
Justice Stone “the only protection against unwise decisions and even 
judicial usurpation is careful scrutiny of their action and fearless 
comment on it”; and the language used by minorities of-the court 
itself about the views of their own colleagues of the majority. 

F. W. G. 
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CHRONOLOGICAL LIST OF ASSOCIATE JUSTICES 
OF THE SUPERIOR COURT 1859-1959 





JULIUS ROCKWELL 
Born April 26, 1805, in Connecticut 
Qualified June 15, 1859 
Resigned October 1, 1886 
Died May 19, 1888 

OTIS PHILLIPS LORD 
Born July 11, 1812, at Ipswich 
Qualified June 15, 1859 
Promoted to Supreme Judicial Court 
December 21, 1875 
Died March 13, 1884 

MARCUS MORTON 
Born April 8, 1819, at Taunton 
Qualified June 28, 1859 
Promoted to Supreme Judicial Court 
April 13, 1869 
Died February 10, 1891 

SETH AM 
Born remit 19, 1805, a. Dedham 
Qualified June 28, 185 
Promoted to Chief Justice April 9, 1867 
Died August 15, 188 

EZRA WILKINSON 
Born February 14, 1801, at Attleboro 
Qualified June 29, 1859 
Died February 6, 1882 

HENRY VOSE 
Born May 21, 1817, at Charlestown 
Qualified May 26, 1859 
Died January 17, 1869 

THOMAS RUSSELL 
Born September 26, 1825, at Plymouth 
Qualified June 1, 1859 
Resigned 1867 
Died February 9, 1887 

JOHN PHELPS PUTNAM 
Born March 21, 1817, in Connecticut 
Qualified June 10, 1859 
Died January 4, 1882 

LINCOLN FLAGG BRIGHAM 
Born October 4, 1819, at Cambridge 
Qualified June 1, 1859 


Promoted to Chief —— January 28, 186 


Died February 27, 189 

CHESTER ISHAM REED 
Born November 23, 1823, at Taunton 
Qualified April 20, 1867 
Resigned 1871 
Died February 27, 1895 

CHARLES DEVENS, JR. 
Born April 4, 1820, at Charlestown 
Qualified April 20, 1867 
Promoted to Supreme Judicial Court 
October 3, 1872 
Died January 7, 1891 

HENRY AU STIN SCUDDER 
Born November 25, 1819, at Barnstable 
Qualified February 4, 1869 
Resigned 1872 
Died January 26 92 

FRANCIS HENSHAW DEWEL 
Born July 12, 1821, at Williamstown 
Qualified February 23, 1869 
Resigned February 5, 1881 
Died December 16, 1887 

ROBERT CARTER PITMAN 
Born March 16, 1825, in Rhode Island 
Qualified June 19, 1869 
Died March 5, 1891 

JOHN WILLIAM BACON 
Born July 12, 1818, at Natick 
Qualified November 24, 1871 
Died March 21, 1888 


: WILLIAM ALLEN 


Born March 31, 1822, in Maine 
Qualified September 11, 1872 
Promoted to Supreme Judicial Court 
August 31, 1881 

Died June a 1891: -‘ 


PELEG EMORY ALDRICH 
Born July 24, 1813, at New Salem 
Qualified October 11, 1873 
Died March 14, 1895 

WALDO COLBURN 
Born November 13, 1824, at Dedham 
Qualified June 14, 1875 
Promoted to Supreme Judicial Court 
November 9, 1882 
Died September 26, 1885 

WILLIAM SEWALL GARDNER 
Born October 1, 1827, in Maine 
Qualified January 4, 1876 
Promoted to Supreme Judicial Court 
October 8, 1885 
Died April 4, 1888 

HAMILTON BARCLAY STAPLES 
Born February 14, 1829, at Mendon 
oe ey gy A 7 1881 

Died August 2 

MARCUS PERRIN. NOWLTON 
Born February 3, 1839, at Wilbraham 
Qualified September 2, 1881 
Promoted to Supreme Judicial Court 
September 14, 1887 
Died May 7, 1918 

CALEB BLODGETT 
Born June 3, 1832, in New Hampshire 
Qualified January 16, 1882 
Resigned September 1, 1900 
Died December 11, 1901 

ALBERT MASON 
Born November 7, 1836, at Middleborough 
Qualified February 15, 1882 
Promoted to Chief Justice September 10, 


890 
Died January 2, 1905 
JAMES MADISON BARKER 
Born October 23, 1839, at Pittsfield 
Qualified November 17, 1882 
Promoted to Supreme Judicial Court 


9 a | 18, 1891 


Died October 2, 1905 


CHARLES PERKINS THOMPSON 
Born July 30, 1827, at Braintree 
Qualified October 22, 1885 
Died January 19, 1894 

JOHN WILKES HAMMOND 
Born December 16, 1837, at Rochester 
Qualified March 10, 1886 
Promoted to Supreme Judicial Court 
September 7, 1898 
Died March 26, 1922 

JUSTIN DEWEY 
Born June 12, 1836, at Alford 
Qualified October 25, 1886 
Died March 16, 1900 

EDGAR JAY SHERMAN 
Born November 28, 1834, in Vermont 
Qualified October 1, 1887 
Resigned October 2, 1911 
Died June 8, 1914 

JOHN LATHROP 
Born February 8, 1835, at Boston 
Qualified March 7, 1888 
Promoted to Supreme Judicial Court 
January 28, 1891 
Died August 24, 1910 

JAMES ROBERT DUNBAR 
Born December 23, 1847, at Pittsfield 
Qualified March 15, 1888 
Resigned March 7, 1898 
Died August 20, 1915 

ROBERT ROBERTS: BISHOP 
Born March 31, 1834, at Medfield 
Qualified April 4, 1888 
Died October 7, 1909 
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DANIEL, WEBSTER BOND 
Born April 29, 1838, in Connecticut 
Qualified October 22, 1890 
Died January 22, 1911 

HENRY KING BRALEY 
Born March 17, 1850, at Rochester 
Qualified February 11, 1891 
Promoted to Supreme ‘Judicial Court 
December 24, 1902 
Died January 17, 1929 

JOHN HOPKINS 
Born March 19, 1840, in England 
Qualified April 1, 1891 
Died May 19, 1902 

ELISHA BURR MAYNARD 
Born November 21, 1842, at Wilbraham 
a ee. pal 1891 

ied May 

FRANKLIN “GOODRIDGE FESSENDEN 
Born June 20, 1849, at Fitchburg 
Qualified August 20, 1891 
ee gr ge i, 1922 

Died March 1 

JOHN WILLIAM CORCOR AN 
Born June 14, 1853, in New York 
Qualified June } E 1892 
Resigned — 
Died August 4 

JAMES BAILEY RICHARDSON 


Born December 9, 1832, in New Hampshire 
L 


Qualified June 1, = 
Died August 30, 19 

CHARLES SUMNER LILL EY 
Born December 13, 1851, at Lowell 
Qualified December 2, 1893 
Resigned January 1, 1900 
Died April 16, 1921 

HENRY NEWTON SHELDON 
Born June 28, 1843, in Maine 
Qualified February 3, 1894 
Promoted to Supreme Judicial Court 
October 18, 1905 
Died January 14, 1926 

FRANCIS ALMON GASKILL 
Born January 3, 1846, at Mendon 
Qualified March 28, 1895 
Died July 16, 1909 

JOHN HENRY HARDY 


JABEZ FOX 
Born April 10, 1850, at Taunton 
Qualified September 8, 1900 
Resigned January 1, 1921 
Died November 7, 1923 

CHARLES AMBROSE DECOURCY 
Born September 23, 1857, at Lawrence 
Qualified June 4, 1902 
Promoted to Supreme Judicial Court 
September 27, 1911 
Died August 22, 1924 

ROBERT ORR HARRIS 
Born November 8, 1854, at Boston 
Qualified June 4, 1902 
Resigned — a t 
Died June 13 

LEMUEL EBARON HOLMES 
Born July 26, 1853, at Rochester 
—— June 4, 1902 

Died August 5 1907 
WILLIAM CUSHING WAIT 


Born December 18, 1860, at Charlestown 


Qualified June 5, 1902 
Promoted to Supreme Judicial Court 
December 26, 1923 
Died January 28, 1935 
WILLIAM SCHOFIELD 
Born February 14, 1857, at Dudley 
Qualified oe oF 81, 1902 
Died June 10 
LOYD EVERETT. WHITE 
Born December 12, 1849, at Norton 
Qualified September 18, 1903 
Retired ge gg A 1921 
Died October 8, 19 
LORANUS EATON HITOHCOCK 
Born February 3, 1851, in _—— 
Qualified September = 190 
Died March 15, 192 
JOHN CRAWFORD CROSBY 
Born June 15, 1859, at Sheffield 
Qualified January 25, 1905 
Promoted to Supreme Judicial Court 
December 31, 1913 
Died October 14, 194 
JOHN JOSEPH SLAHERTY 
Born March 27, 1858, at anatase 
sees November 6, 190 
ed July 24, 1906 


Born February 2, 1847, 2 _ Hempebisowititin TPRANKLIN DANA 


Qualified September 17, 1 
Died October 10, 1917 
HENRY WARDWELL 
Born April 28, 1840, at Ipswich 
Qualified September 18, 1896 
Resigned 1898 
Died January 30, 1922 
WILLIAM BURNHAM STEVENS 
Born March 23, 1843, at Stoneham 
Qualified April 7, 1898 
Resigned February 10, 1917 
Died July 15, 1931 
CHARLES UPHAM BELL 


Born June 26, 1863, at Somerville 
Qualified July 9, 1906 
Resigned January 15, 1920 
Died August 4, 1920 
JOHN FREEMAN BROWN 
Born March 20, 1848, at Douglas 
Qualified September 1, 1906 
Died September 17, 1924 
HENRY AMASA KING 
Born January 14, 1852, at Monson 
Qualified April 24, 1907 
owe gee October 10, 1923 
Died 1932 


Born February 26, 1843, in New HampshireGEORGE AUGUSTUS SANDERSON 


Qualified September 16, 1898 
Retired November 12, 1917 
Died November 11, 1922 
JOHN ADAMS AIKEN 
Born September 16, 1850, at Greenfield 
Qualified September 16, 1899 


Born July 1, 1863, at Littleton 
Qualified April 24, 1907 

Promoted to Supreme Judicial Court 
October 9, 1924 

Died June 11, 1932 


ROBERT FULTON RAYMOND 


i8 
Promoted to Chief Justice January 18, 1905 Born June 15, 1858, in Connecticut 


Died January 28, 1927 
FREDERICK LAWTON 
Born May 10, 1852, at Lowell 
Qualified January 19, 1900 
Resigned July 17, 1926 
Died March 30, 1941 
EDWARD PETER PIERCE 
Born December 28, 1852, at Templeton 
Qualified April 5, 1900 
Promoted to Supreme Judicial Court 
December 9, 1914 
Died June 22, 1938 


ae August 29, 1907 

ied August 4, 1929 

MARCUS MORTON 
Born April 27, 1862, at Andover 
Qualified ee 24, 1909 
Died March 20, 1939 

CHARLES FRANCIS JENNEY 
Born September 16, 1860, 
— December 1, 1909 

romoted to Supreme Judicial! Court 

September 24, 1919 
Died March 29, 1928 
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JOSEPH FRANCIS QUINN 
Born February 14, 1857, at Salem 
Qualified February 15, 1911 
Died August 12, 1929 

JOHN DWYER McLAUGHLIN 
Born December 3, eo at Boston 
Qualified a. . 19 
Died April 16 

WALTER PERLEY HALL 
Born May 9, 1867, in New Hampshire 
Qualified August 9 1911 
Promoted to ag ee May 17, 1922 
Died March 10, 1942 

HUGO ADELARD. DUBUQUE 
Born November 4, 1854, in Canada 
Qualified August 10, 1911 
Died November 15, 

JOHN BERNARD RATIGAN 
Born December 20, 1859, at Worcester 
Qualified August 10, 1911 
Died February 1, 1915 

a MICHAEL KEATING 

Born March 15, 1860, at Springfield 

Qualified August 11, 1911 
Died April 24, 1935 

NATHAN DEXTER PRATT 
Born September 3, 1852, . Reading 
Qualified October ~ 191 
Died January 15, 1914 

FREDERIC WATHAW AY CHASE 
Born July 27, 1870, at Concord 
Qualified October 11, 1911 
Resigned January 8, 1920 
Died June 17, 1948 

RICHARD WILLIAM IRWIN 
Born February 18, 1857, at Northampton 
Qualified November 1, 1911 


WILLIAM HAMILTON 
Born April 9, 1865, at Holyoke 
Qualified January, > 1914 

Died March 

CHRISTOPHER’ THEODORE CALLAHAN 
Born February 18, 1868, at Boston 
—— February 4; igi 

Died September 16, 

JAMES BERNARD CARROLL 
Born January 10, 1856, at Lowell 
Qualified December 16, 1914 
Promoted to Supreme Judicial Court 
a 27, 1915 

Died January 8, 19 

JAMES HENRY ‘SISK 
Born December 20, 1857, at Abington 
Qualified February 24, 1915 
Resigned October 1 may 
Died December 3, 38 

PHILIP JOSEPH O'CONNELL 
Born December 18, 1870, at Worcester 
seemeee February 24, 1915 

ed March 2, iad 

WEBSTER THAY 
Born July 7, i887” - genentene 
Qualified March 1, 19 
Died April 18, 1933 

CHARLES EDWARD SHATTUCK 
Born May 14, 1866, at Lawrence 
Qualified a J 1917 
Died January 29, 

FRANKLIN EED HAMMOND 
Born March 1, 1870, at Cambridge 
Qualified November 21, 1917 
Retired September 25, 1940 
Died February 17, 1959 

NELSON PIERCE BROWN 
Born May 13, 1878, at —e 
Qualified February 27, 

Died April 9, 1946 

LOUIS § ERBURNE cox 


Born November 22, 1874, in New Hampshire 


Qualified March 27, 1918 

Promoted to Supreme Judicial Court 
November 10, 1937 

Resigned 1944 
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EDWARD LYMAN SHAW 
Born August 12, 1875, at Easthampton 
+ om me jee a. ~ - 
Resi mber 2 
FRED HiOk WWOODBURY. FOSDICK 
Born April 28, 1875, at _ 
— January 15, 19 
ed February 24, 1943 
ELIAS BULLARD BISHOP 
Born August 2, 1869, at Newton 
Qualified February 11, 1920 
Died December 30, 1934 
GEORGE ALOYSIUS FLYNN 
Born January 26, 1880, at Boston 
ae March 24, yey 
Died January 12, 
HENRY TILTON LUMMUS 
Born December 28, 1876, at Lynn 
Qualified January 19, 1921 
Promoted A _— Judicial Court 
July 27, 19 
Resign ed 1965 
WILLIAM ADAMS BURNS 
Born January 9, 1875, in Connecticut 
Qualified September 21, 1921 
Retired November 30, 1949 
Died June 18, 1951 
STANLEY ELROY QUA 
Born August 26, 1880, at Lowell 
Qualified October 13, 1921 
Promoted to Supreme Judicial Court Decem- 
ber 19, 1934 
Appointed Chief Justice 1947 
Retired September 6, 1956 
ALONZO ROGERS WEED 
Born January 22, 1867, in Maine 
oa July 12, = 
Died December 29, 36 
FREDERICK SOSEPH MacLEOD 
Born June 30, 1870, in Canada 
Qualified July 12, 1922 
Died October 18, 1935 
JOSEPH WALSH 
Born December 16, 1875, at Boston 
Qualified August 2, 1922 
Died January 13, 1946 
WINFRED HOLT WHITING 
Born July 26, 1880, at West Boylston 
Qualified November 22, 1922 
Died December 6, 1937 
EDWARD THOMAS BROADHURST 
Born September 2, 1879, at Springfield 
Qualified October 23, 19253 
Died December 13, 1955 
FREDERICK BRENDLESOM 
GREENHALGE 
Born July 21, 1875, at Lowell 
Qualified January 2, 1924 
Resigned September 1, 1945 
Died January 28, 1954 
CHARLES HENRY DONAHUE 
Born December 7, 1877, in New Hampshire 
Qualified October 2, 1924 
Promoted to Supreme Judicial Court 
March 17, 1932 
Resigned 1944 
Died November 4, 1952 
DAVID ABRAHAM LOURIE 
Born June 23, 1878, in Lithuania 
Qualified October 16, 1924 
Died January 18, 1930 
FRANKLIN FREEMAN 
Born February 20, 1871, at Mendon 
Qualified September 9, 1925 
Died April 7, 1926 
WILFORD DRURY GRAY 
Born November 10, 1884, in Canada 
Qualified September 9, 1925 
Died November 23, 1939 
DAVID FRANCIS DILLON 
Born October 5, 1874, at Palmer 
Qualified June 9, 1926 
Died July 5, 1948 
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“HAROLD PUTNAM WILLIAMS 
Born October 2, 1882, at Foxborough 
Qualified November 12, 1926 
Promoted to Supreme Judicial Court 
August 13, 1947 

Ww ALTER LEO COLLINS 
Born April 7, 1878, at zen 
Qualified March 28, 192! 

Resigned January 2, 19 

DANIEL THEODORE O'CONNELL 
Born July 6, 1878, at Boston 
Qualified December 19, 1928 
Resigned September 1, 1958 

THOMAS JASPER HAMMOND 
Born December 22, 1876, at Northampton 
Qualified July 31, 1929 
Died July 23, 1946 

JOHN MELLEN GIBBS 


parents 
Qualified August 21, 1929 
Died October 11, 1937 
RAOUL HENRI BEAUDREAU 
Born July 2, 1882, at Marlborough 
Qualified August 21, 1929 
Resigned December 1, 1956 
EDWARD FRANCIS HANIFY 
Born February 2, 1881, at Fall River 
Qualified October 2, 1929 
Died April 23, 195 
ABRAHAM EDWARD PINANSKI 
Born July 9, 1887, at Boston 
Qualified January 29, 1930 
Died October 5, 1949 
JAMES CORCORAN DONNELLY 
Born December 9, 1881, at Clinton 
Qualified March 18, 1931 
Died March 24, 1952 
JOHN JOSEPH BURNS 
Born May 1, 1901, at Cambridge 
Qualified May 6, 1931 
Resigned September 15, 1934 
Died May 11, 1957 
FRANK JOSEPH DONAHUE 
Born August 2, 1881, at Needham 
Qualified May 25, 1932 
LEWIS GOLDBERG 
Born April 14, 1887, in Poland 
Qualified August 17, 1932 
JOHN EDWARD SWIFT 
Born December 7, 1879, at Milford 
Qualified May 17, 1933 
VINCENT BROGNA 
Born May 14, 1886, in Italy 
Qualified September 26, 1934 
GEORGE FRANCIS LEARY 
Born August 24, 1886, in Connecticut 
Qualified December 27, 1934 
Died June 12, 1954 
JOSEPH ALPHONSUS SHEEHAN 
Born November 16, 1874, at Boston 
Qualified January 11, 1935 
Died February 12, 1942 
THOMAS HENRY DOWD 
Born March 24, 1872, at Worcester 
Qualified May 8, 1935 
Resigned October 1, 1958 
JOSHUA ARTHUR BAKER 
Born June 25, 1879, at Bourne 
Qualified November 13, 1935 
Died July 17, 1951 
JOSEPH LEO HURLEY 
Born April 20, 1898, at Fall River 
Qualified January 6, 1937 
Died April 29, 1956 
FRANCIS JOSEPH GOOD 
Born January 18, 1892, at Cambridge 
Qualified October 8, 1937 
Died November 25, 1958 
JESSE WHITMAN MORTON 
Born November 22, 1879, at Malden 
Qualified October 22, 1937 





























Born July 13, 1874, in Canada, of American 
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WILLIAM CLEMENT GILES 
Born November 22, 1888, in New Hampshire 
Qualified December 1, 1937 
Retired 1956 
PAUL GRATTAN KIRK 
Born September 25, 1904, at East Boston 
Qualified December 1, 1937 
ALAN GORDON BUTTRICK 
Born March 16, 1876, at Fitchburg 
Qualified March 30, 1939 
Resigned December 21, 1951 
Died November 29, 1954 
FELIX FORTE 
Born June 30, 1895, at Boston 
Qualified December 6, 1939 
JOSEPH EVERETT WARNER 
Born May 16, 1884, at Taunton 
Qualified October 9, 1940 
Died May 30, 1958 
OHN VARNUM SPALDING 
Born December 8, 1897, at Newton 
Qualified February 25, 1942 
Man's 1008 to Supreme Judicial Court 
ay 
CHARLES CODMAN CABOT 
Born November 22, 1900, at Brookline 
Qualified March 17, 1943 
Resigned September 2, 1947 
JOHN VINCENT SULLIVAN 
Born November 28, 1887, at Middleborough 
Qualified May 17, 1944 
RICHARD McCLENNAN WALSH 
Born February 5, 1878, at Boston 
Qualified September 20, 1945 
Retired June 12, 1946 
Died 1952 
EUGENE ALBERT HUDSON 
Born January 19, 1902, at Boston 
Qualified February 1, 1946 
EDWARD JOHN VOKE 
Born February 24, 1889, at Chelsea 
Qualified April 24, 1946 
FRANK JEROME MURRAY 
Born April 6, 1904, at Mansfield 
Qualified June 24, 1946 
DANIEL DOYLE O'BRIEN 
Born February 21, 1882, at Northampton 
Qualified August 28, 1946 
HORACE TRACY CAHILL 
Born December 12, 1894, 
Qualified August 27, 1947 
FRANK EDWARD SMITH 
Born January 1, 1892, at Taunton 
Qualified September 17, 1947 
CHARLES FAIRHURST 
Born March 25, 1895, at Somerville 
Qualified August 18, 1948 
CHARLES’ ABRAHAM ROME 
Born December 22, 1896, at Boston 
Qualified November 9, 1949 
DAVID GERARD NAGLE 
Born October 22, 1901, at Boston 
Qualified December 7, 1949 
JOHN HENRY MEAGHER 
Born December 7, 1908, at Worcester 
Qualified August 9, 1951 
WILFRED JOSEPH PAQUET 
Born August 18, 1902, at Milford 
Qualified January 9, 1952 
EDWARD ANGELO PECCE 
Born July 5, 1893, in Italy 
Qualified September 24, 1952 
EDMUND ROSLYN DEWING 
Born September 4, 1891, at Chelsea 
Qualified May 27, 1954 
REUBEN LEVI LURIE 
Born April 6, 1898, at Boston 
Qualified July 8, 1954 
DONALD MALCOLM MACAULAY 
Born April 20, 1896, at Springfield 
Qualified January 5, 1956 
GEORGE EDWIN THOMPSON 
Born March 4, 1904, at Lawrence 
Qualified January 19, 1956 


in New York 
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FRANCIS JOSEPH QUIRICO JOHN WILFRED CODDAIRE, JR. 
Born February 18, 1911, at Pittsfield Born August 29, =. at Haverhill 
Qualified August 2, 1956 Qualified July 24, 195 

CHARLES STEPHEN BOLSTER STANLEY WALTER WISNIOSKI 
Born December 20, 1894, at Boston Born April 27, 1899, in Poland 
Qualified December 27, 1956 Qualified July 24, 1958 

JOHN MATTHEW NOONAN JAMES LEO VALLELY 
Born June 8, 1898, at West Springfield Born June 19, 1913, at Boston 
Qualified July 17, 1958 Qualified September 11, 1958 

FRANK WILL 1AM TOMASELLO EDWARD JOSEPH DESAU LNIER, JR. 
Born March 7, 1900, at Boston Born January 8, 1921, at Lowell 
Qualified July 18, 1958 Qualified December 30. 1958 

EDWARD ORVAL GOURDIN ROBERT SULLIVAN 
Born August 10, 1897, in Florida Born April 4, 1916, at Boston 
Qualified July 22, 1958 Qualified January 7, 1959 

AUGUST CASAIS TAVEIRA JENNIE LOITMAN BARRON 
Born February 4, 1913, at New Bedford Born October 12, 1891, at * eames 
Qualified July 23, 1958 Qualified February 13, 1959 





COMMITTEE TO OBSERVE THE CENTENNIAL 
OF THE SUPERIOR COURT 
THE HONORABLE STANLEY E. QUA, Honorary Chairman 


Honorary Vice CHAIRMEN 


ROBERT G. DODGE, Esq. JAMES M. GRAHAM, Esq. 
JACOB J. KAPLAN, Esq. 


GENERAL COMMITTEE 


RAYMOND F. BARRETT, Esq., General Chairman 
REGINALD HEBER SMITH, Esaq., Executive Vice Chairman 


Vice CHAIRMEN 
CLAUDE B. CROSS, Esq. MILTON J. DONOVAN, Esq. 
STANLEY B. MILTON, Esq. JOSEPH SCHNEIDER, Esq. 
EDWARD B. HANIFY, Esq., Marshal of the Centennial 
ALAN J. DIMOND, Esq., FRANK W. GRINNELL, Esq., Historians 
CHARLES C. CABOT, Esq., Chairman Finance Committee 


Vice CHAIRMEN 
EDWARD B. HANIFY, Esq. GEORGE N. HURD, JR., Esq. 
THEODORE CHASE, Esq., Chairman Lawyers’ Division 
GERALD P. WALSH, Esq., Treasurer 
ALBERT WEST, Esq., Executive Secretary 


CoMMITTEE OF THE JUSTICES 

THE HONORABLE PAUL G. KIRK, Chairman 

THE HONORABLE VINCENT BROGNA 
THE HONORABLE FRANCIS J. GOOD* 
THE HONORABLE JESSE W. MORTON 
THE HONORABLE EUGENE A. HUDSON 
THE HONORABLE FRANK J. MURRAY 
THE HONORABLE CHARLES A. ROME 


*Deceased November 25, 1958 
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BOOK NOTICE 


JUDICIAL BEGINNINGS IN NEW HAMPSHIRE BY ELWIN L. PAGE 
(a former Justice of the New Hampshire Supreme Court) 


NEW HAMPSHIRE HISTORICAL SOCIETY 
CONCORD, NEW HAMPSHIRE, $5.00 


This book has arrived so recently that we have not had a chance 
to read and write about it, but as a hasty examination indicates that 
Judge Page has made an important contribution to New England 
history we print the entire outline of the book from the jacket. 

F. W. G. 


The Outline 


This is the first book on the subject to appear since 1885, when 
John M. Shirley’s The Early Jurisprudence of New Hampshire was 
published. Shirley’s study was mainly sound in its conclusions but 
was deficient in research. Judge Page has made use of thousands of 
original court papers and records that were unknown or not easily 
available to Shirley. He has gone over the whole field, at least prior 
to 1700, when our jurisprudence had in all important respects taken 
the pattern that it retained until well after the American Revolution, 
and to a great degree retains today. 


The result is a clear picture of the way our early courts operated 
and the manner in which unlearned men, using their traditional 
English law as a base, exercised shrewd invention in practice, and 
even in substantive law, in order to produce a judicial system fit for 
their new world. These men developed, three hundred years ago, lib- 
eral ideas regarding the reformation of criminals and use of the in- 
determinate sentence. In such cases as Campion v. Colcord they 
called for the delivery of goods agreed upon rather than for payment 
of money, which was scarce or non-existent. Thus they went back 
several] centuries to English custom, which they may not have known 
about but which they arrived at by common sense. The story of 
their contributions to New Hampshire law is enriched by side lights 
on social history and upon the independent economic and political 
ideas of the early settlers a century and more before the American 
Revolution. 

Three of the last four chapters are devoted to a study of the Ma- 
sonian claim. Previous writers on this subject have never suggested 
that there was doubt about the legality of the claim; Judge Page 
makes it clear that the natives of the time always considered it 
doubtful. The ultimate decision that New Hampshire was to be per- 
manently a land of small freeholdings in fee, and that her inhabi- 
tants were not to build houses and hold their lands as tenants of a 
Lord Proprietor, was of incalculable value to freedom. The decision 
was not reached by litigation, but it was the verdicts of juries of 
free men that created a situation such that the claimed proprietor 
had to yield. This important development of economic and political 
history, bound up in the claim of Robert Mason, is inseparable from 
our judicial] history. 
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“WEST EDITED” 


Massachusetts General 
Laws Annotated 


fea tures 


The full and accurate text of the General Laws 
Complete full paragraph annotations on each section 
Cross references to related and qualifying sections 
History and source of the law 

Law Review and Bar Journal references 

Library references 

Uniform Commercial Code completely annotated 

Text commentaries by Massachusetts lawyers 
Exhaustively Indexed 


Prompt Legislative Service 


Examine — Compare 


Order Now: 
for sale by 


BOSTON LAW BOOK CO. 


8 Pemberton Square LAfayette 3-6882 
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